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Copyrighl and the Economic Effects of Parody

Abstract

The status of parody and related derivative works within the UK copyright framework lacks
clarity and has bean recommended for further policy study in two recent independent reviews:
the Gowers Review of Intellsctual Proparfy in 2006 and the more recent Hargreave s Rsvisw
of Infellsciual Property and Growth published in 2011, The review documents highlight the
dual importance of parodic works both as a form of cultural expression and as a potential
source of innovation and growth. & key recommendation made by Hargreaves iz that the
Government create a new fair dealing copyright exception for parody. However, a shortage
of empirical data renders policy intervention in this area difficult. The issuea is complicated by
the inherently creative nature of parody, ambiguity about its definition and the multiplicity of
economic and legal approaches that may be applied.

In Dacember 2011, following a call to tender procedure, the UK Intellectual Property Office
(PO commissioned the Centre for Intellectual Property Policy and Management (SIPFM) at
Bournemouth University to undertake research into the potential effects for rightsholders,
creators and audiences of introducing a copyright exception for Parady in the LIK.

This synopsis reports the Key findings from two complementary studies carried out by the
rasearchers. Study | presents new am pirical data about the rate and nature of parody content
production on the online wideo platform YouTube, and its impact on commercial exploitation
of original works where they can be considered to be part of the same market. Study |l distils
regulatory options for a parody exception from a com parative review of seven jurisdictions.
The current synopsis document contains three parts.

First, it discusses the empirical findings from Study |. & sample of 8289 user-generated
music ¥ideo parcdies was constructed relating to the top-100 charting music singles in the
LK far the year 2011, The key findings are:

- Parcdy Ie a significant consumer activity, On average, there are 24 user-generated parodies
avallable for each original video of a charling single.

. Thera 15 no evidence for economic damage to righis holders through substiblion: The prasencse
of parcdy content Is cormelated with, and predicts larger audiences for original music videcs,

- The potantial for reputational harm in the observed sample is Imited: Only 1.5% of all parcdies
sampled ook a directly negative stance, discouraging viewers from commercally supporting the
original.

- Observed crealive contributions were considerable: In 78% of all cases, the parodist appeared
on camera (also diminishing the passibility of confusion).

. There exiats a amall but growing markat for skilled user-generated parody; Parodists who
exhibit higher production valuee In thelr works attract larger audiences, which can be monetised

via revanue share with YouTubs.
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Secondly, this synopsis presents a distilled discussion of the legal treatment of parodies in
seven jurisdictions that have implemented or are considering implementing a copyright
exceplion for parody (Australia, Canada, France, Garmany, Metherlands, UK, and USA). The
underying principles (including economic and constitutional) gowerning divergent legal
approaches are identified, and a list of policy options is presented.

Thirdly, this synopsis documeant provides a synthesis of the legal analysis and the am pirical
data. Each of the policy options idantified in Study |l is examined for its likely impact on the
empirical sample gatherad in Study |

Finally, some recommendations are made.
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Context

Many countries, both inside the Europsan Union and in the common law tradition {(Australia,
Canada and USA), afford special treatment to parody (and related cultural practices, such as
caricatira, pastiche, satire and burlesgue) within their copyright laws. Under EU Law, a
specific copyright exception 'for the purpose of cancafure, pamdy or pastiche' is possibla
within Article 5(2) of the 2001 Information Society Directive’.

The LIK does not explicitly recognise parody as a copyright issue. In fact, the doctrinal base
of UK copyright la'w poses a particular risk. The general test for copyright infringement, under
saction 16(2) of the Copyright, Designs and Patents Act 1988 (hereinafter COPA 1088) is the
taking of the work "as a whole or any substantial part of it". Parodic freatment, almost by
definition, involves a taking of substance, since, if the object of parody cannot be recognized,
the parody fails.

The UK Courts only once considered a fair dealing defence in the context of parody (section
A0(1) COPA 1988 F, and the widar public interest defence (section 171(3) COPA 1888) has
yat to be invoked successfully.

The Hargreawes Review [2011) recommendad that 'Govemnmment should firmly resist
over-regu lation of activities which do not prejudice the central objective of copyright, namely
the provision of incentives to creators'.” Hargreaves argued that using the full rmnge of
exceplions "will reduce transaction costs and stimulate new works in growing sectors of the
creative economy’ [5.36]. The Review also asserted that, in the digital context, video parody
specifically ‘encourages literacy in multimedia expressions in ways that are increasingly
essantial o the skills base of the economy’ [5.25].

This research assesszas the policy options regarding the introduction of a parody exception
in several steps.

First, an empirical study of music videos an the YouTube platform investigates if commercial
exploitation of original works is affected by the presence of parodies where they can be
considered to be part of the =ame market and to ‘what extant parodies may be a potential
source of innovation and growth for the LK creative economy in their own right.

Secondly, a comparative review of the treatment of parodies under copyright law in seven
jurisdictions was conducted, distilling those (economic and non-economic) rationales
underying the tests developad by legislators and courts.

Thirdly, the legal rules identified by the comparative review are applied to the empirical
sampla, in order to assist the assessment how desired innovation and growth benefits could
be made available while ensuring, at the same time, appropriate incentives to original
production and distribution for creators and rightsholders.

1 Directive Z00129EC of ihe Eurcpean Fariameni and of the Counci of 22 BMay 2001 on 1he
harmonisation of certain aspects of copyright and related rghis in the nformation society.

2 Kanmard v Lewis [1983] F.5.R. 343 [Ch.O}

3 Dighal Opparfurfy: A4 Reviaw of infalectiral Proped)y and Growth: An Independant Report by Profeszar
tan Hargreaves [London: Imelleciual Prapsrty Office; 2011: Recommendation 5).
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1. Summary of Empirical Study

The aim of this study was to gather and analyse objective data about parody video creation
and its potential impact on the market for orginal works. The ressarchers collected a
significant amount of data about parody audiences and creators on the YouTube wideo-
sharing service. The YouTube platform was chosen for its dominance in the emearging onlina
video market and for the opportunity it provided to obsarve user-generated production in an
online marketplace whera original licensed music videos and parodies exist next to each
othar. This provided a basis to explore the extent of parody content production as both a
commercial and a cultural activity and to analyse the relationship between the presence of
parcdy treatment of a work and the successful economic exploitation of that work,  Whila
YouTube is, in part, a licensed environment {(where rightsholders have a choice of removing
infringing material, ar benefiting from royvalty arrangementzs). the ampirical results relating to
the potential economic effects of parodies are applicable to non-licensed platforms (which
was the status of YouTube before being bought by Google Inc. in 2008, and which remains
the case for many new digital start-up firms

It should be noted that the presant study is focused exclusively on one type of media — tha
music video — characterisad by it own set of assthetic and commercial dynamics, which
may not be generalisable to all mediums and contexts, Specifically, the music video is a
composite work, consisting of an underlying sound recording. musical composition, lyrics
and video recording. This is a groundbreaking study — one of the first to collect quantitative
data on parody creation and viewearship behaviour, however, it is necessarily limited in scopsa
and reflects a strategic judgement about how to most efficiently capture large amounts of
data on a commaon cultural practice. The msults of this research are not exhaustive but
should instead be seen as indicative of broader trends taking place in online environments:
Repurposing of media across formats, audience engagement with commercial texts, remix
and mashup as aesthetic forms, and markets characterised by viral social networking effects.

Future research might be conducted to determine whether the same or similar dynamics
haold for other types of online media, for example, parodic still images, popularly known as
‘image macros, or audience generated fan fiction, some of which might fall under tha
definition of parody. Offline parody markets may also exhibit unique dynamics. Howeaver, it
is the assertion of the researchers that onlineg production of parody quantitatively surpasses
that of offline media and will continue to do so, making it a particulady germane site from
which to offer forward-looking policy guidance.

For the purposes of this synopsis, we summarise the methodology used in the YouTubsa
study, followed by five key findings. The results of the empircal study are discussad in
greater detail in the accompanying study document [Report |: Evaluating the Impact of
Farody on the Exploifation of Copyright Works: An empincal study of music video conterd on
YouTubea).
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1.1. Methodology

YouTube is the world's most popular online video sharing service, with over 800 million
unique visitors per month, accassing 4 billion videos per day. While it i= well known as a
platform for amateur user-generated video content, YouTube also hosts commercial content
on channels such as Vevo, a partnership between Google, EMI, Sony Music and others. In
fact, the most extensively exploited commercial product on the platform is the music video,
baing well suited to the short length of the YouTube farmat, and enabled thraugh advertising
rewanue share partnerships with music labels. Because viewership data is publicly availabla,
it enabled researchars to evaluate the possible effects of pamdy content on the fortunes of
commercially licensed works. The study therefore focused on the music video market, with
the unit of analysis being the individual music video, comprised of several copyright-attracting
elements: the original sound recording, the video recording. the lyrics and the musical
com position.

The British Charts Company publishes data on the retail popularity of music in a variety of
genras and formats. The weekly Top 100 Singles Chart was used to generate the primary
sample, selacted becausa it offers the highest level of resolution (chart frequancy) and depth
inimber of places on the chart) compared with other publicly available data. The key
advantage of thiz chart over other formats is that it provides the widest possible view of the
music retail business available to researchers, covering hit songs that place in the top ten as
well as minor retail successes that would not be visible in a top-10 or top-40 chart. The
singles chart was preferred ower the albums chart because it enables direct comparisan with
the units of analysis in the secondary sample: Individual works.

The researchers recorded all music singles that made a first appearance in the Top 100
Singles Chart from Tuesday, 4 January 2011 to Tuesday, 3 January 2012, yielding a total of
375 individual tracks. This sample size reflects the fact that most songs were present on the
chart across multiple weaks.

The ariginal sample of 375 music tracks was tiangulated against the YouTube commercial
wideo channels to ensure that an officially licensed music video was present on the video
hosting service. We define ‘officially licensed wersion’ as a video upload that can be clearly
attributed to the original artist ar rights halding music label. Thiz included videos availabla on
the YouTube Vewvo sendice as well as videos uploaded to a channel belonging to the music
label or artist. Un-licensed music videos or uploads, where the attribution could not be
definitively established, were not included in the final sample. Afurther 32 songs from the
original sample were thus jettisoned because they did not have corresponding music videos
on YouTube that could be clearly attributed tothe legitimate rightsholder. The cross-checking
process left a primary sample of 343 original licensed music videos, from an original sample
comprised of the top-100 charting music tracks from the year 2011,

7
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The next phase of the research involved locating user-uploaded parody videos, referencing
the commercial music videos in the primary sample. The researchers used You Tube's search
functionality, and in each case entered a search string consisting of the song title plus the
wiord ‘parody’. While the authors acknowledge that this approach imposed limits on the
sample, it was deemed appropriate to leave the choice of distinguis hing betwesen parody and
othar types of work to the video creator. This approach avoided the need forthe researchers
to make a subjective a priod judgment about what constituted parody and consequently what
wiolld be included in the sample. The current sample reflects a working definition of parody
inharited from YouTube creators themealves.

Four research assistants, including the primary investigator, were responsible for identifying
and coding the sample of parody videos. The primary sample of 243 licensed music videos
yielded a total of 8,299 parody videos, found using the YouTube search engine. A sample of
1,845 parodias from within the total sample were subjected to further scruting to determine
the characteristics of online music video parodies, including the target of critique, the
production values in the video, the quantity of copyright matarial used in the derivative work,
and the amount of commercial exploitation of these new works (see section 4 balow).

To streamline the coding process, a survey instrument was developed in SNAP to collect the
details of each individual parady. Fareach parody, researchers recorded details such as the
type (weapon, target, etc.), number of views, the presence of advartising or calls o action in
the wideo, the nature and severity of critique directed at the crginal work, copyright elements
thatweretaken from the original and those that were added by the parodist, and the prod uction
values present in the parcdy. This data was then exported to SPSS and Excel for analysis.
Two key warables from the study were the number of parodies related to a single ariginal
wiork and the aggregate parody audience. These were used to evaluate the presence of
economic effects caused by the existence of those parodies. Other aspacts of the study,
such as the nature and extent of copying and transformative use present in the parody
sample, offer insight into the potential effects of the range of policy options on parodists and
their audiences.

YWhat follows are the five key findings from the shidy, discus=sad in greater detail in the
accompanying document, Report |1 Evaluating the Impact of Parody on the Exploitafion of
Copyright Worka: An empirical stidy of music video content on YouTubes.
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1.2. Parody is a highly significant consumer activity

Yiorking from a sample of 243 commercial music videos, the researchers located 8209 user-
uploaded parodies, indicating an average rate of parcdy production of more than 24:1.
COnline parody was found to encompass a broader range of communicative intentions,
stratching the traditional academic definitions of the activity. The majority of the sample fall
into one of the traditional categories of either weapon or target parcdy. Target parodies,
directed at the original artist or work, accounted for 25% of the total sample. Weapon parody,
which takes as its focus a critique of a third party issue or phenomanon, made up a further
21% of the works observed. Within the weapon category, we observed a wide range of social
and political expression, mnging from comments about race, gender and religion, to satirical
commentary on the intellectual paucity of mass media, the commercialization of the Intemsat,
and the causes of the recent banking crisis.

In addition tothose traditional definitions, the researchers encounteraed a third type of parody,
which accounted for 21.6% of the total sample and which we termed ‘self parody’. In these
videos the uploader turned the critical eye on themselves, rather than the original artist or a
third party. Finally, the researchers discovered a range of other amateur performances,
labelled as parody, which did not contain any discemible target of critigue and therefore
could not be easily defined. Thay include a range of communicative acts, such as karaoke,
choreography, remix, mashup or machinima. YWe have termed these videos ‘mislabellad!
othar, and they account for 12.9% of the observed sample.

Figure 1.1: Parody sample by type (n=1845)

B Targat

B Weapon

" Self-parody
B pdislabeled




10

— Copyright and the Economic Effects of Parody

1.3. No evidence that parody causes economic harm from substitution

A doctrinal but empirically untested view is that parody may harmn the market for an original
wiork by acting as a substitute and siphoning audience away from the original. The results of
this study suggest that no such dynamic is present for music wideos on YouTube. In fact, the
presence of parody is positively correlated with size of audience for commercial music videos
(see Figure 2] Statistical analysis suggests that while minimal, the positive impact of parody
iz most significant for works that are not commercially successful before appearing on
YouTube, These ‘minor hits' appear to be most susceptible to a lift provided by publicity and
awareness generated by a large number of parody videos available elsewhere on the

platform.

Figure 1.2: Distribution of 343 original works and presence of parodies
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4 Regers, Mark, Joshua Tomalin and Ray Corigan [2009) The aconomic impact of constmer cop right
mxceptons: A Marafiine review. London: Corsumer Foours.,
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Despite the indication of a statistically significant positive relationship between presence of
parcdy and the success of a licensed work on YouTube, the direct impact of parody creators on
the fortunes of original rightsholders remains limited by overall lower audiences for parody works.
In 82.4% of cases, the aggregate parody audience (adding up all parody treatments located by
the researchers) was less than 10% of the audience for the orginal work. In only one case was
the aggregate parody audience greaterthanthatforthe original work, and therewas no anecdotal
evidence for harm in that case (it lies within the 85% confidence intervals for the predicted
distribution of commercial audience viewsarship}.

Basad upon these two findings it can be concluded that parodies do not function as a substitute
for the originals. Comrelation between presence of parody and the size of audiences for the
commercial work on YouTube suggests that the same dynamic that makes songs attractive to
parcdists may help rightsholders exploit their works on that platform. The cormelation appears to
hold for parodies of all types as weall as those with high production values and commercial intent.

1.4. The scope for reputational harm caused by parodies is limited

Another direction of inguiry was to explore whether negative treatment of an original work could
harm the market for the original by lowearing its reputation in the minds of potential consumers.
While 35% of parodies observed in this stidy contained a critique aimed at the original work,
only 4.4% of those (or 1.5% of all parodies sampled) took an explicitly negative stance
discouraging viewers from commercially supporting the original. Within this broad category of
target parody, a much larger proportion (53%) referenced the original in a light hearted or
raes pectful way., Two music videos which attracted a disproportionately negative response from
parocdists, Cher Lloyd's Swagger Jagger and Rebecca Black's Frday, parformed within the
expected [95% confidence interval) range for all commercial videos with a similar number of
parcdies, suggesting that even concentrated, highly negative parodic treatments did not harm
the originalwork. In other words, it appears to be more advantageous for a commercial video on
YouTube to attract parodies, even if highly negative, than to have no parodies at all.

1.5. There is evidence of a high degree of creative input by parodists

Although parody is by nature a derivative work whose impact is derived from referencing an
ariginal, we observed a significant amount of new creative input in the parody videcs studied.
The majority of music video parodists on YouTube (77%) copied the original sound recording in
their work; however, some 50% of the sample added new original lyrics to the parody, while BE%:
of creators added a new original video recording. This pattern of creativity is consonant with the
broader emphasis of YouTube on video sharing and on ‘broadcasting oneself. |n T8% of all
cases, the parodist appearad on camera, which highlights the presence of creative labour whila
aleo diminishing the possibility of confusion in the minds of viewsrs betwean parody content and
original wiorks.

1
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Figure 1.3: Mew creative elements added by parodist
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1.8. A commercial market exists for highly skilled amateur parody

The most popular parody wideos in our sample were those that displayed higher-than-average
production values., Within the range of parody works sampled, we observed a small but
significant number (6.5%) that displayed commercial production walues. A further 24.8% of
the sample we classify as 'skilled amateur’; these am works that display a considerable level
of skill and polish in their execution, but appear to have been created without the benefit of
commercial equipment or resources. Many of these skilled amateur and professional creators
are commercially exploiting the parodies that they produce, via advertising revenue samead
as YouTube partners orindirectly wia digital download sales, merchandize and self promotion.
Further evidence suggests that these semi-professional produ cers are more sophisticated in
their understanding of copyright, and take steps to distance their parodic waorks from original
wiorks, in order to monetise their derivative works without triggering YouTube's Content 10
filter, which detects exact copies of original works., For example, the data clearly indicates
that the propensity to add a newly composed sound recording to a parody video increases
with production values.
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Figure 1.4: presence of new sound recording by preduction values
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In order to estimate the total commercial markst for parody music videos on YouTube in
2011, the researchers collectad a range of estimates of advertising revenue from published
sources [Wied Magazing, CitiGroup, Digital Music Times, Quora). Based on these sources,
wie suggest that the total advertising revenus generated by YouTube in 2011 from viewership
of the &,299 parodies we studied did not exceed £2 million. The amount of revenues shared
with partner creators has an upper bound of £1.1 million.

Audiences are disproportionately distributed in favour of videos with higher production
values, meaning skiled amateurs and professionals can capture a larger share of the
available advertising revenue. Parody creators in the professional production value categorny
may achiewe a hypothetical average value of £406-£816 per video.

YWhile the total market for user-generated parody content is emall, this is a dynamic market.
Further study is needed fo estimate secondary benefits from digital download sales,

merchandise and self-promotion.
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2. Legal status of parody in the UK and in
international comparison

In August 2011, the Government published their ‘broad acceptance’ of the recommend ations
of the Hargreaves Review, and announced spacifically®

Gowemnment will bring forward proposals for a substantial opening up of the UK's
copyright excaptions regime, including a wide non-commercial research exception
covering text and data mining, limited private copying excaption, parcdy and library
archiving. YWe will consult widely on the basis of sound evidenca.

The Consultation documents that followed explained the position under LIK Law®:

7.102 In the past, UK law provided greater flexibility for works of this nature. In Glyn
Weston Feature Film in 191G, it was held that a burlesque parcdy —an art form “as old as
Aristophanes” — could escape copyright infringement if suficiently original. But by the
1980s this parody defence had been extinguished. Parodists can attempt to rely on other
defences, such as the fair dealing defence of criticism and review, but this defence is wery
limited and most parodies will not fall within it.

Less than two years earlier, in December 2009, the case for a parody exception, as
recommended by the Gowers Review”, was rejected in the second stage Consultation on
copyright excaptions?. The document had explainad the position under LK law as satisfactory,
as follows:

284, There is currently no exception which covers the creation of parodies, carcatures or
pastiches of others' works. However there are exceptions which apply, and circumstances
whera this type of creative endeavour does not require the consent of the rights owner
and may therefore be carried out. For example consent is not required if:

=  The part of the underlying copyright work being used is not ‘'substantial’, which may
also include parodies based loosely on a work rather than copying part of it;

- The use of the underlying copyright work falls within the fair dealing exception for
criticiam, review and news reporting;

- Enforcement of copyright is contrary to the public interast.

-

Thie Government Response fa e Hargreaves @ evisw of infels ciual Prop ey snd Growetf [London: Imielleciual
Property Office; August 2011), at p. 15,

Consulation on Copyrighl (London: Iniellectusl Properly Cffice; December 2011), &t p. 83,

Gowers Raview of infellecival Propedy (London: HW Treasury; 2008).

Taking forward the Gowers Reviaw of infslactial Properdy: Sscond Stage Consullstion on Copirigiat
Erxcepfions (Mewport: Inielaciial Property Office; 20008, & p. 45
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285, Even if the use of a work does not fall within these examples, it may also be possible
to create new works of parody, etc, where the holder of the rights in the underlying work
has given their permission for their work to be used in such a way. And where a work is no
longer protected by copyright, there is no need to request permission at all.

The 2011 summary of the current position in law is broadly correct while the 2000 position
remains problematic. The charactersation of parodic use as insubstantial takings has indead
almost disappearad from UK jurisprudence (see detailed discussion in Study Il). Section
a0(1) COPA 1988 parmitting °[lair dealing with a work for the purpoze of criticism or rediew”
may allow narrow “target’ parodies but does not accommodate parcdies drawing on a work
as part of a critique or comment directed at third parties (*weapon® parodies)®. [t should also
be noted that the public interest defence (section 171(3) COPA 1988) has yet to be invoked
successfully before the courts. Regardingthe licensing option, it has been observed, astutely,
that ‘parodies are often extremely critical of, or offensive to, the underlying work, or to the
opinions and sensibilities of the authar (or the rightsholder) of that work, and that the authar
{or the rightsholder) may not be interested in licensing the use of the work for parodic

puUrposes ',

2.1 Comparative summary

LK policymakers have the advantage of drawing from a range of legal interpretations of
parcdy when considering the effects of an amendment o the existing copyright framework.

YWhat follows is a brief summary of the legal treatment of parodies in several key countries.
The jurisdictions selected share a common law heritage with the UK {Australia and Canada),
or hawve contributed significantly to the European acquis (Germany, France andthe
Metherlands). The selection also includes countries with an explicit parody exception
(Australia, France, The Netherands and Canada), and countries that accommodate parody
within @ wider “fair use’ provision (USA) or a narrow “free use’ provision interpreted in the
light of constitutional norms of freedom of expression and freedom of the arts {Germany).

The full study [The Treatment of Pamdiss under Copyright Law in Seven Jursdictions: A
comparative review of the undening principias] highlights and discusses the turning points’
within each jurisdiction which hawe introduced a parody exception and those which are
debating the possibility of introducing such an exception. Key cases are illustrated thare by
the artefacts that gave rise to the litigation, since the scope of permitted cultural activity only
becomes wisible in the application of legal rules (formulated initially at a high level of
abstraction).

=] H appears ibat the UK Courds only once consider=d a fair dealing defence in the comexd of parcdy, when a
inunclion was denied se=king o prevenl the publication of a saliica pamphlet Kenmard v Cesis [15883]
F5.R. 26 [Ch.0) See A Sims, Sirangling Their Creation: The colris' treaimenl of fair dealing in copyrighl
|z mince 1911 [2010] infelecivs Froperty Quardedy, pp. 1592-224.

10 R. Deazley, Copyripht and Parady: Taking Backwards the Gowers Review? |2010] T3(5) Modarm Leiy Revaw,
pp 7A5-E23.
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Table 2.1: The treatment of parody in seven jurisdictions

UNITED
KINGDOM

Sovernment Consultation

following Hargreaves
Review (2011) proposes
introduction of 8 parody
Bxcaption within the
eudeding “fair dealing
frame.

+ Glyn v 'Wesdon Feature
Film Company (1894

(Burfesgue fim of
nowel);

+ Jog Music: (1960)
Phiiip, rock);

= Twenbeath Century Fox
(1BEE) [Chopafra'Camy

o Cleal.

Whether a ‘substantial
part has b=en kaken
from the criging to
craata the parcdy
(=aclion 16(3) COPA
1o8E)

Up o, and inzluding
Jiowy Music [(18680) the
courts considered the
memfal faboir ihat
want into revision
and aieration S0 88
b produce an original
wiork [Glyn v Weston).

Following Twertieth
Century Fox [1985);
narmceer focus on
what has been taken.
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COUNTRY LEGISLATION ON CASE LAW TEST
PARCDY
{+ for parodist)
{- against parodist)
CANADA Copyright Modemization | - Ludiow Music (1967) Secton 20 sets oul

Act (B €-11) amending
Copyright Act 1085
pamsad on 16 June 2012
and received Royal Assent
on 26 June 2012, New
saction 20 recogrises
works of (education )
pancdy or eatire under ihe
Exieting ‘fair dealing
Exmaption, which | further
elaboratad at sachon
20,21 for ‘non-commerncia
user-generated content’.

[This Land ig Yoir Land’

This Land A" Your
Land);

- CGEM Michelin (19898)
{"Michelin Tire Man'/
parody oF artwork);

= Avarti Cing-video [18E=)

(La Petite Vie/La Petite
Vite (pornographic
wersion o situation
comedy sories)].

that fair dealing fior
the purpoee of
reseanch, privaie
sluly, Bduzation,
pandy or eafire doas
not imringe copyrighl.

Secton 20 ig further
elaboratad at secton
£0.21 ('mash-up
ExCeption’), seting
oLt requiremers for
permitting user-
generatad coment
which may cover
parodies hat do not
fal under ihe fair
deding excepton for
crifizism.

Farmitted content
genaraion mst
soiEly be carmied ouf
for fan- cormmencial

purposes.

It must not have 'a
substantial adverse
effect, financial or
otherwise, on the
exploftation or
potential exploitation
of the exiating work
or subjeci mater,
inciuding that the new
wiork showld nof be a
subsHiuie for the
exiafing one.

The identity of the
exiaHng work should
be acknowledged.

17
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COUNTRY LEGISLATION ON CASE LAW TEST
PARODDY
{# for parodist)
{- against parodist)
FRANCE L 122-5 of f1e Freach + Moulireart (2011) Humorisdic, and
intelectual Property {Tintinartistic parody of | ‘substantial
Code 7982 recognises g Tintin depiching current | fransformation’
right 1o parsdy, pastiche of | afeirs and geopoliics in | modifcation of
cAricatura, France); t work'
dewvoid of the inkantion
b2 hamn the legiimeie
EE;; | Fe author (nancially or
morally). Cen ba
commercisl L=e.
- Marcel Pagnal (1887)
wm et The parodied work
povter); should not exploit fhe
fame of the original
= lamel Deboume [2002) wirk i order fo
{humoristic awdio); reach s audience,
- Greerpeace (200E) Farcdy defences were
fareva logo with 8 deriad by tha courls f
biooded skul and & the LEe was jL=t
dead AshL commentary [Jamel
Debouza), intended
a8 an advertisement
(Marcel Pagnal), or if
the point could have
been made by using
differant images
(Greenpeace).
AUSTRALIA Section 414 of the = AGLv Shorlland (1968) | Similar b UK,
Australian Copyright Act | (adwert by applicant to | ‘Substantial parf is
THEE &3 amended bry ihe pirsh the message conEidered when
Awmtralian Copyright ‘energy balanced homes determining the scope
Amendment Act 2008 BAWE ey reply' fior parody [The Panel
recogni=es works of aovert by defendant CABE). ASBEEAMET
parcdy or satire under is | using similar format ang | Includes inferference
‘Fair dealing excepton. same factons); with copyright cwner's
financial fnferest
which can affect the
= The Panal [2005) e

(Channel Mine news
chips/shown and
discussed in a
hiFROFOUS maRAEr o
Metwork Ten).

and provide an unfair
advantage io tha
pandist

Since Pamdy has
been explicily
recogniEed =3 3 fair
oesling' excepton
{saciion 41A, 200E),
the ravw Fll'l:l'l'r!":ll'l hem
not baen featad in
pourt yet.




Copyrighl and the Economic Effects of Parody

GERMANY

Artiche 24 of
Lirfiebemechisgesetr
1885 recognisas pancdy
within ‘free use' {fraie
Bemdzung).

= Disney-Pamidie (1871 )
(satirical carfoon, Walt
Dianey creating bibNcal
figures i heaven);

+ Aoy ceme (1693)

[Asterix/ Falsches Spial
mit Alcolix. Die Parodie);

+ Gies-Adder (2003)

The courts have

incressingly
intarpreted §24(1)
‘free use' in the light
of corstiutionsl
guaranteas (Arl. 5(1}
freedom of
Bxpreasion, Art. 5(3):
freedom of art,
ecience, rasaarch and
education.

The threshold B one
of 'necessiby’ bo
bormo from the
original work.

A clear ‘imner
dizignce’ betwaen
tha criginal and the
panxdy must be
expreasad, generally
through ‘ardi-thematc'
treatment.

E24(2] UrhiG does not
permit musical
parcdies &3 'res u=e'
where 8 melody has
been recognisably
barmowed from the
work and used a8 a
hasis for a new
Work.
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UsA

Section 107 Copyright
Act 1876 recogniges
parcdy under is ‘fair usa'
doctring.

+ Campbel v Acuf-Rose
{1594) {*Pretty Woman'
by Roy Oriison Oh
Pretty Woman® by 2 Live
Crew];

+ Sunirust Baum (2001)

+ LOws Vuitton came
(2007) (Louls Vultion
Chewy Vuion).

The right to parody i
recognised under the
doctrine of Tair use’
under section 107

Copyright Act 197,

Under the fair use
doctring, facior 1o
coneider include ihe
purpces and
characher
[cormmerc il non-profit
educationd w=e),
subsiartiality of the
portion used, and the
effect of ihe use upon
the potentisl market.

The came of Canpbel
eetahlishad ihat the
key testis to
detarming the
‘transformative’
nature of the
parcdied work. Does
it add ‘something nens,
with & furiher purposs
or different charactar,
albering the first with
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NMETHERLANDS

Artiche 150 of the Dafeh
Copyrigint Act 1812 (as
amended fn 2004)

FecOgmisas 8 wrk i f18

= Hary Pofter caza (2003)
{Harry PotterTanja
GroHer);

+ Darfmmics case (2011)

(Lows Weithoa' Depichng
& civild from Darfur

+ Miffy case (2011) (M
Midfy depicied within the
roles of sex, drugs and
BETONS ).

Before recognising
the Aght bo caricature,
parcdy and peaticha
undar arlicle 16b of
the Copyright Act
1812, The
Matharands was
hesitant b irvoke
fraedom of expression
for the purposes of
pancedy.

Lnder the new section
the test is that the
panody ehould
narmally be
ganchoned rnder
rufes of social

G OV,

The ol Wiy
and Darfumica
challenged ihe tast,
but In boih cases the
Court held in favour of
the parodist.
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2.2 Underlying criteria, and their rationales

Based upon our review of seven jurisdictions (including the UK}, we can identify a number of
criteria developed by legislators and courts for assessing permitted and not-permitted parodic
uses of copyright works. Some of these criteria form part of a cumulative test wheare sach
requiremeant must be met for an exception to be available (as will be the case in Canada, and
parhaps France), some are factors that must inform an overall assessment whether there is
nan-infringing usa (such as in Australia and the LISA) sometimes in the light of constitutional

or human rights guarantees (such as in Germany and The Metherlands} The nine criteria
emerging from the legal review are as follows:

Table 2.2: Criteria underlying the treatment of parodies

Criterion 1: Parody must be non-commercial.

Criterion 2:  Parody must not have an adverse effect on the market for the original.
Criterion 3 Parody musft nof use more of the original than necessary.

Criterion 4:  Parody must add some significant new creation.

Criterion 5: Parody must havwe humorous or critical intention.

Criterion 6:  Parody must be directed at the work used (‘targef’).

Criterion T: Parody must not harm the personality rights of the creator of the
original work.

Criterion &: Parody musft be sanctioned under the rules of social custom.

Criterion 9:  Parody must acknowledge source of orlginal work.

It hould be noted that =ome criteria can easily be combined with any other {such as the
requirement to ackn owledge the sou rce work for the parody J, while others are incommensurate
(in that they derive from a different logic, and may not be applied coherently together — such
as the criteria of 'social custom’ and ‘non-commerciality’).

Examining each criterion in turn, we find that they reflect divergent approaches to parody and
related derivative works, and are often groundead in specific justifications for copyright law
it=alf.
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Criterfon T requires that parody works be non-commercial. It is only explicit as a cumuwlative
reqiiremeant in the new Canadian legislation (no infringement if the new work “is done solely
for non-commercial purposes”), although it is present as a factor confributing to the
assessment in most of the other jurisdictions considered. The LS fair use doctrine [Section
107, Copyright Act 1976) includes as factor 1 the determination of °[tlhe purpose and
character of the use, including whether such use is of a commercial nature or is for non-profit
educational purposas”.

From an economic perspective, non-commerciality may appear to be shorthand for an
evaluation of potantial competition, i.e. substitution of the original work by the parcdy. Yet the
criterion is much too strong for that purpose, and does not appear to have a sound base in
economic thaeory. The incentive copyright law is designed to provide will anly be affected by
a lost sale, yet commercial parody may well increase demand for the original, or be sold in a
different marketaltogether. From a non-economic perspective, the most effective expressions
may well embrace commercial use (such as in the commercial media). So if freedom of
speech is at stake, a requirement for non-commercial use again seems overly demanding!.

Criterion 2 requires that the parody not have an advarse effect upon the market for the
original work. This criterion is prevalent in most jurisdictions considered: Factor 4 of the
Australian test under Section 40{2) of the Copyright Act 1968 (as amended) requires the
consideration of *[t|he effect of the dealing upon the potential market for, or value of, the work
or adaptation’; Factor4 of Section 107 of the LIS Co pyright Act 197G requires a determination
of “[t]he effect of the use upon the potential market for or value of the copyrighted work.” In
France too, a parody is not permitted to be commercialised in competition with the original
wiork's,

From an economic perspective, Rogers, Tomalin and Corrigan capture the possible market
effects of the presence of parodies succinctly': “In general, the existence of more parody
could both decrease demand (e.g. by influencing consumers’ views on the value of the
original work) or increase demand (e.g9. by increasing the awareness of consumers to the
original work and hence acting as ‘advertizing J."" However, legislators and judges appear
ambiguou s, if not confused, when attem pting to atticulate what *the financial interest protectad
by copyright’ is. Germany emphasises the equitable paricipation of the creator in any
exploitation of copyright wiorks; France focuses on substitution in that under no circumstances
the public should be deceived about the origin of the parcdy. Canada's new legislation
“includes” substitution as a “substantial adverse effect, financial or othenwise” in test(d): "the

ik Thea point was made by the U.S. Bupreme Court in Campbell, rejesling the proposition thal the parcdy's
commercial natiire rendered e parody presumplively unfar Camabel © Aod®Rome Woisic iee, 510 LS
530 114 5. Ct. 1184 (1954,

12 Arequirement that a permitied reproedusiion “dees nod conflizt with a normal exploitlion of the work' i also
part of the Berne three-siep-lest (A, %2}, Berme Convenlion) which delimils the possible scope of retional
copyrighl exceplions. Art. 13 of ihe TRIPS Agreement (1984 ), Arl. 10 of e WIPO Copyright [ini=met) Treaty
[1E86), and Arl. 5(5) of the EU Infamation Sooety Dirsclive (2001Z29EC) maks the f2st applizable o all
copyrighl exceplions and limit=liores.

13 Rogers, M., J. Tomaln and R Comigan, The Economic Impaci of Corsumer Copyright Exceplions: A fberatiine
review [2009), London: Consumer Foous, p 32,

14 Landes and Posner chamclerise cerlain parcdies as complementary goods rather than substibiies, perfoming
A function similar 4o book raviews: WM. Landes & RA. Peosner, Fair Uss, Parody and Budesque, in The
Enanamic Structirs of infefecival Propardy Law [2003]. Cambridge (M==s HUP Belknap Press, p 150,
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use of, or the authorisation to disseminate, the new work or other subject-matter does not
have a substantial adverse effect, financial or otherwise, on the exploitation or potential
exploitation of the existing work or other subject-matter— or copy of it — or on an existing or
potential market for it including that the new work or othar subject-matter iz not a substitute
for the existing oneg""™.

Hiow might we calculate non-substitution harm, *financial or othervise™? One possibility is to
conceive of permitted parodies as a lost licensing opportunity. Under such a conception,
paradoxically the presence of parodies may increase sales but still may conflict with "normal
exploitation”, since more could be eamed if they were licensed. Ancther possibility is that
parcdiss may damage the sales of works not by substitution but by highlighting dubious
qualities of the original. In summary, there has been no coherant articulation in case law of
what may amount to non-substitution harm. Evaluating economic harm to rights holders
without al=o assessing the value of parody to users appears inappropriata’™,

Criteria 3, 4, 5 and & all focus mot on the market effects buton the creative contribution and
intention of parodic works. This kind of assessment surfaces in most jurisdictions reviewed,
and can be discussad together. In the French line of cases, parody defances were denied by
the courts if the use was just commentary {Jamel Debouze), intended as an advertizement
i Marcel Pagnol), orifthe pointcould have been made by using differentimages [Greenpeace ).
In Germany, permitted parodies must reflect a transformative inner distance (innerar Abstand)
betwean original and parody, and by the ‘necessity’ of having borrowed, characteristics of the
original work must pale in comparizon™. Similarly, UK case law up to about 1980 relied on
dicta in Giyn'™that "no infringameant of the plaintiff's rights takes place whera a defendant has
bestowed such mental labour upon what he has taken and has subjected it to such revision
and alteration as to prodiuce an original result”.

Ae assessment factors, Australia’'s fair dealing defence requires a consideration of “the
purpose and character of the dealing” and "the nature of the work or adaptation®. Similarly,
the statutory factors for determining “fair use” in the United States include "the purpose and
character of the use® and “the nature of the copyrighted work™'. Following Campbsli, the
important inguiry is not whather the use iz a commercial or non-profit one, but whethar it is
‘transformative’ — i.e. does itadd ‘something new, with a further purpose or different character,
altering the first with new expression, meaning or message'™. Target’' parodies {directed
critically at a work) are more likely to pass this test than ‘weapon’ parodies that might simply

draw on a work "to get attention or to avoid the drudgery in working up someathing fresh ™,

15 Bil C-11 amending Copyright Act, RSC, 1886, o, C-42 hitp:ifassw. parl. gs.ca'HousePublicalions/Publicalian.
asp TDocid=51445 10 A File=d G4 T

18 As Rogers et al argue [2009, p. 32| The total value of consumers' benefils (or consumer surplus) frem
parcdy may be very large ard, ingeneml, this sl keve no direct associalion with the possible economic
damapge.”

17 Marcel Pagnal (TGl PARIS, 1&re Ch., Seclion 1, 30-4- 1887, PAGKNOL o Sodélé WG ) Jamel Debolze
[Coour d'Appe| de Paris, 1 B-9-2002, Dallaz 2002 AJ. p3A38); Greenpeace (Cass. civ, Trech., 3 ave 2008, n°
dhe oo @ O7-11251)

18 Aleolx [1994] GRUR 2068; Giss-Ader [2003] (| ZR 117/00).

19 [1915 1 Ch261.

21  Copyrght Aol 1968 (amended 200G6), seclion 414,

21 Copyright Azl 1976, section 107.

22 Campbel ¢ Acof-Rase Musio inc., 510 U.S. B30 114 3 C4. 1164 (19584, =1 p. 579.

21 jbid. = p NT2
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Wendy Gordon, in a widely cited article™, has attempted to give an economic explanation for
the “fair use" doctrine's emphasis on transformative use: these are uses where the rights
owner may have a strong motivation for refusing to licence in ormder to protect histher
reputation. In Gordon's terms, this constitutes a secondary market failure, as leaving licensing
to rights owners will not ensure the most efficient use of their works™,

An alternative economic explanation for the emphasis of parody case law on transformative
and critical qualities {that could not be achieved without the use of the orginal) is much more
straightforward: Innovative parodies are precisely the kind of creative activity that copyrig ht
iz meant to incentivise in the first place, and if parodic use can take place without leading to
undar-production of original works, it should be permitted =,

Finally, from a non-sconomic perspective, parody criteria affording special treatment to
transformative and critical uses also naturally ally with the protaction of the paradist’s right to
freadom of speach®.

25
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Wendy J. Gordon, “Fair Uss == Markest Faiure: A Sirisiural and Economic Aralysis of b= Belamas Case and
itz Predaces=zans’, 82 Calumiie Law Raview 1800 (1882)

Gordon explains the undarlying economics as an “endowment efect”: "The logic of endowment efies] s

this: the hoslie Usa calses ham o repliation and peace of mind. Reputslion and pesce of mind

are ‘priceless’ in lbe sense that they have high endowmenl effects. f an auhor had a rght o refuse
permissions, =he might not =l lic=rme=s, sven thaugh, sene the erdillmerd eversed, she might not be

able io bty the Umer's sience. In com=s of high =ndowmeanl efect, thersfore, the highesi-valued use’ ean
change = anlill=mzris change, and the market provides no siable guide 1o socia value” W, Gordan,
“Market Failure and Inlellectia Property: A response io Professor Linney™ (2002), 82 Boasfon Unééemsity Low
Reuviaw 1031, =t 1033,

For a good disclssion of ihe rade-off b=twesn under-production and under-use, and the importance 1o
dislinguish sialic [alocalive and producive eficiensy in & corstant envircrment) and dynamic sHecls

(such =5 induced changes), s=e C. Handke, The Ecoromics of Coppright and Digifisation [201 0], A Review
cammissioned by the LK Smlegic Advisory Board for Inksleciual Property Policy, London: SABIP, s=clion B,
atd48f. There are mparlard implications for siudying copyripht inncvation empirically: *Humdrum inmovation
carcems al facets of Ischrological innovations and can be m=eassed wilh the familiar insiruments of empinical
res=arch on innavalion Camerd crealion concerns sesthetic and int=li=ciial varialians thal distinguish
different copyrighl works from =ach oher.” C. Handke, Econamic Effects of Coppright: The Empincal Evidence
5o Far 2011, Repar for the LLS. Nalional Academies of he Sciences, p. 16,

See for axample M. Spence, Inkzli=clial Property and the prablemn of parcdy [1953] 114 (0c1) Lew Quartany
Reviaw, pp. S84-820, in particular seclion (iv): Parcdy a5 & problem of free speach, = 808/ “In commidering
ihe free speech argumernt, | shall i=ke it as axismalic thal our isgal sysiem recognis=s & principle that speech
shold be fres, whether becalse free speech s hought necessary ba the discernment of iruth, o dtizen
parlicipation in a demacracy or fo speaker or lisiener autonomy. | shal alss ke i == axiomatic that the
principle applies o spesech which is commercaly molivaled.” The scoromic premiss for eforming parody
|z has besen criticised by Lionel Berily and Rohin Jacch: L. Bently, Pancdy and Copyrighd in the Common
Law World [2008] in Copyright and Fres dom of Expression, Prooceedings of the ALAI conference Bancelona,
Huygens, pp. A65-369; . dacob, Parcdy and IP Claims: A Defence? - A Aght o Parcdy? [forthcaming 2013)
in {7 af Tiwa Ediga, Cambridge University Press.
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Criteria T and & are related to the moral and cultural impact of parody, for which itis hard to
find an underlying economic rationale®. In fact, perceived personality interests of creators
may well be in conflict with many economically beneficial digital innovations. In the LK,
parocdists potentially face liability under the right to abject to false attribution of autharship
(zection 84{1) CDOPA 1088), and the right to object to derogatory treatment (section B0{1),
CDOPA 1988Y7. In France, a distinction is made between economic rights in a work and the
author's dmif moral while, in Germany, monistic theory discourages the separation of
economic and moral rights. However, commercial practice regarding moral rights does not
differ as much between civil and common law jurisdictions as many commeantators suggest.
For example, while in Gemany. moral rights (Urhebarpersdniichkefsrechts) cannot ba
waived , they are often not enforceable if use conforms to what is the usual market practice,
and even can be contractually “transferred” [liberragen) to be exarcised on behalf of the
author by a third party. ¥Vith regard to the quastion of infingement, there is no separate test
for moral rights. If a parody infringes copyright it alzo infringes the author's moral Aghts. The
case law in the jurisdictions investigated offers no coherent rationale for providing a different
standard for assessing derogatory treatment with respect to parodies of copyright works
than, say, for defamation with regard to natural parsons™.

Social custom or social norms are often seen as an alternative to law in the system of social
control? On the ather hand, the concept of social custom is also imported into the standards
for determining liability within many branches of law.®™ Rules of social custom are both
inharently conservative and evolutionary (as custom is defined over timel Dutch case law
appears to suggest that the concept of social custom is able to respond to new attitudes and
practices, such as the sudden arival of digital technologies enabling parodic appropriation,
editing, remizing and re-presentation.

28 These crileda chime with the third leg of ib= Bame {hres-step-tast il relional copyrighd exee plions and
limitaliores must *nat urreasonably prejudice he l=glimats ink=rests of the auibar” [Beme Convenlion Art
Di2j}

2 Spence arguss that the guestian of when a parcdy wil amaount o a derogalory reatment is “cleardy
unsefibed’ [p. 5597]: “Some commentaiors belisve that the dght 4o pravent dercgatary iresiment i of no
gereral relevance o the opic of parcdy’ because 3 parcdy wil nod usually b= prejudicial ta the auihor's
homaur or epuiation. CHhers claim that an auther's meral righils ‘are ofen cuiraged by a parodic or bBudesagues
treatmier of his work' and thel the oreation of @an express imegrity dghl reirdorees he athar's &rmoury
agans] the parcdist’. 24l olbers claim thal this may, b need not be, the case and that the auibar's moal
righd wil enly be infinged where the parody is ‘cffersive to the =pint of the original wark.”

a0 In any case, the comsliitiioral ard human rights framework regarding freedam of spesch and expression
should shape whal is considered o be “Unressorably prejudice [la] the ksgitimabe interesis of e author’,
i.e. the 1hird leg of the Berne ibree-siep-test: of. C. Geiger, J. Griffiths, R.&. Hilty, Declaration ona Balanoed
Inierpredaiion of the Three-Siep-Tesl' in Copyrght Law [2008] 39(8) IC, pp. 7O7-713.

3 R.C. Elickson, Law and Economics Disoowers Social Moms [1558] 27 4 Legs Shed. B37T.

32 R.A. Epsiein, The Palh o 'The T.J. Hooper': The Theory and History of Custom in the Law of Tort [1992] 21

J. Loyl Stud, 1.
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Criterfon @ requires acknowledgement of the original work that forms the basis of a parcdy.
This is already implicitly served by all successful parody, as parody fails as a genre if the
audience misses the object of exaggeration, ridicule or criticism. Typically, parody {and
related cultural practices) trade on this allusion being implicit, i.e. as a connection to ba
formed in the mind of the audience. It therefore appears inappropriate to require explicit
signposting of sources as a rule. The new Canadian legislation™ qualifies the requirement to
mention the source (existing work or other subject matter, name of author, performer, maker
or broadcaster) "if it is reasonable in the circumstances to do so”.

331 Bill C-11 amending Copyrigid Act, RSC, 19835, c. C-42:
Al Hilp e parl g e calHousePublicalionsiPublcation aspx Do d=5614451 BE Fie==). 557
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3. Synthesis

Table 3.1 below applies the criteria distilled from the preceding comparative review of the
legal treatment of parody in seven jurisdictions. We have attempted to map the behaviours
observed in the empirical study to each of the legal criteria discussed above, with the aim of
providing guidance about what the potential impacts of a proposed exception to copyright
might ba. In each case, we have estimated the total number of parody works, as well as the
total aggregate audience, thatwolld hypothetically be enabled or prohibited by implementation
of the criteria in legislation. While online video is an important site of new parody creatfion, it
is important to note that the legal criteria established in other national jurisdictions may naot
be appropriate in all cases to the specifics of this research sample. Other markets, such as
literatura, broadcast television or theatrical performance may possess different dynamics
that would alter the way creators and audiences may react to changes to legislation.
Consequently, we offer these findings as an indicative guide and as a basis for considering
the interrelationship of the various criteria identified.

Table 3.1: Application of criteria to empirical sample

CRITERIOM FROHIBITS FERMITS
1. Parody must be non- Parcdies whera there is a Pancdies where there is no
commercigl diecamibke commercial imenton drcemibke commarcial irerdion
on the part of the creator on the part of the pancdist
; Skilled or higher production Amateur or [ower producion
Impact on empirical sampla: values values

2. Parody must not have an | Works that may subsbtuie for the | ¥WWOTkS ihat do not negatively

adverse effect on the market | onginal “'"Fl'_i"-"" H"EH for H'D’su‘i‘ljg'm'
for original. Wiork sccording o 8 9u on
rationsa

Impact on empirical sample: | Straight copies tagged 58 parody | In this study, the majorily of works

4 Parody must not use Works that take mone than the Works that take only the minimum
rmare of the original than is bare minimum requined 0 conjure | required b reference the orginal
necessany up the original in viessers' minds Work

Pancdies that creabed new musical

Panxdies that copied &iiher the
; compoeitions, videos and Iyrics
Impaci on empirical sampla: Igul_;al Iyrica, wideo or sound ithout direct copying any

BlEment
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4. Parody must add some
significant new crestion

Works where the parodist has not

added sigrificant new creative
input; & eubjective determination

Waorks inwhich the parcdist has
addad sigrificant new creative
elemenis; a subjective
defarmination

Impact on empirical sampla:

Could pronibit remix, machinima,
in addition to direct copies

For example, works that include
8n original new video recordng

5. Parody must have
humorous or critical
intention

Pamdy where there is no
discamnible critical intantion

F'El'l:ﬂﬁl' where there iz a claar
target of criique, whether the
pancdist themaalves, the orginal
artisd, or 8 third party

Impact on empirical sampla:

Mislabeled pardy incl. karacke,
OO

Weapon, et & self parody

6. Parody must be directed
at the work used [‘target’)

FPandies with focus of criique
other than the original, such =3

weEpon or self-parndy

Pamcdy where the primary focus of
critigue 8 the onginal work or

artist ('target )

Impact on empirical sampla:

Weapon, mislabeled and self-

parady

Target parndy

7. Parody must mot harm the

personality rights of the
creator of the origingl work

Permonality fights may proiect
authors fom fase attribution and
derogatory treatment. Parody
could conflict with these rights in
cartain cames

Parody that | nofersive 1o the
original artit;

Parncdy that makes falzse
attritution

Impact on empirical sampla:

Might pronibit the most highly
offensive diea

Fanodies that ane reasonabhy
inoffansive

29



30

— Copyright and the Economic Effects of Parody

B. Parody must be
sanctioned under the rules
of social custom

Current irend |8 moving toward
allowing greaber fan angagameant
with tasis, incuding remix, panody
and pastche

Social custom might prohibit uses
that are ofiensive to the wider
COMmmUnity

Social custom is 8 moving targed,
dictated by ihe nomma of practice
(remix, parody, pastiche) a8 well
3 moral slandanda,

Likely woud parmil a wids range
of the pamdy content obeerved
online

Impact on empirical sampla:

Might prohibit the moed highly
offensive target parodies

Pancdies that fall within the
acraptable bounds of public
dECourse

8. Parody must

acknowledge source of the
original work

Parody that may daceive the
viawar about the origin of the
work

Parcdy that clearly references the
original

Impact on empirical sampla:

Works that do nod include a
reference to the origing artisd in
one or more of the lile, the
credits or the meladala. The

reseanch design did not parmit
oetecting any sUch works

In this sample, all parody works
included metadsia referencing the
original work; this crikrion may or
may nol be more approprisie in
other madia

Table 3.1 notes:

*Lagal criteria were applied to the empircal sample using the following methods:

Criterion 1 — The researchers used production values as a proxy for commerciality. The
cases where production values that were rated 4 or higherware excluded from the ‘permitted’

catagory.

Criterion 2 — Stafistical analysis showed that parody videos were not acting as a substitute
for ariginals in our sample. However, direct copies tagged as parody could cleary operate as
substitutes. Cases where the video recording, lyrics, and sound recording were copied from
the orginal were excluded from the ‘permitted’ category.

Criterion 3 — The legal rationale for this criterion is to restrict parodic treatment to referencing
without copying a large portion of the orginal. In this table the researchers excluded any
case that copied the entirety of either: The lyrics, the full audio recording or the full video
recording from the ‘permitted’ category. Actual application of this principle by courts is
subjective and may be more restrictive, for example prohibiting usage of more than a fraction
of the original lyrics or sound recording.
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Criterion 4 — This criterion depands on the existence of some degres of new creative input.
The analysis excluded all cases of direct substitution, but also cases where the creative
addition was ambiguous, such as remixes, which display editing skill but re-use third party
wiorks and machinima, which use third-party video game engines to graphically tell a story.

Criterion 5 — Many jurisdictions define what a parody must be, notably that it containe an
element of critique. Interpreting this criterion using our sample, the researchers excludead all
‘mislabelled’ parodies where there was no clear target of criticism, but included traditional
waapon, target and salf-parcdy in the ‘permitted’ category.

Criterion & — Some jurisdictions restrict the definition of parody to include only those works
that target the criginal. To ilustrate the effects of this criterion, the analysis excluded all
types of parody except the traditional 'target’ ty pe from the ‘permitted’ category.

Criterion ¥ — Theare are a range of circumstances where an original artist may object to
dercgatory treatment by a parodist. The researchers applied this criterion to the data by
excluding all highly negative parodies that rated 4 or higher in intensity.

Criterion & — Social custom is used by some jurisdictions as a test to determine whethar a
parocdy goes too farin being offensive or obscene. Here, the authors used 'intensity of critique’
as a proxy for offensiveness, masoning that highly emotio nally charged and negative parodies
could include offensive messages. Cases where the intensity of critique was rated 4 or
above were excluded from the ‘permitted’ category.

Criterion 8 - Some jurisdictions such as France require that a parody explicitly reference or
acknowledge an original work. In oursample, due to the research design, all works contained
metadata (in the title, description or Keywords) to the effect that the work was a parody based
on an original. Mo parody would have appeared in our search results if it did not explicith
raferance the original waork — hence this is an incentive for YouTube creators to proparhy
identify their derivative works. This criterion may be important in other markets or madia
where metadata are not used or are not feasible.
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3.1 Key Recommendations
Recommendation 1: Avoid distinguishing between genres (satire, buresque, etc. ).

Both the empirical and legal studies have highlighted the difficulties associated with defining
creative work such as parody, caricature and pastiche. Empirically, this problem was avoided
by relying on the uploading user's definition of parody for inelusion in the sample; however,
this resulted in the capture of & wide range of work, including new types of parody that
involved self-mockery or which lacked a clear focu s of critique. Legislators and courts relying
on a criterion, such as 5 and 6§ above, would potentially struggle to classify works benefiting
from an exception under copyright law, due to the high level of ambiguity inherent in this type
of creation. It is recommended that any policy be crafted in such a way as to minimise the
need for subjective judgments about what constitutes humoristic ortarget parody, as opposed
to othar types of work, A definition focused on critique, without specifying the nature or
diraction of such, may be more flexible. Similarly, a focus on the addition of new intellectual
labour, such as the U5, provision for ‘transformative use' could be an adaptable framewaork.

Recommendation 2: In order to realise the banefits of economic growth, allow commercial
parody.

The primary argument made by Hargreaves was that parody should ba permitted on the
grounds that it represants a new potential market for LUK content creators. We observed that
thers is a small but growing market for skilled amateur and professional parody production
via online video sharing services such as YouTube. Within the sample of parody music videos
observed, those with potantial commercial intention made up a relatively small portion of the
overall sample of works (31.3%), but captured 91% of the aggregate audience. Providing a
lagal framework which allows amateurs and small producers to monetise their intellectual
contributions will likely result in an increase in new works., Opening addiional pathways to
monetising work in digital environments such as YouTube may promote digital literacy among
young people in the UK and offer new entryways into the digital and creative economy for
small-scale producars and skilled amateurs. Evenif we consider YouTube to ba one coherent,
single market, we found no evidence of substitution or negative effects on orginal works
caused by the proximity of parody. The econometric evidencs suggests that the presance of
parcdy predicts the fortunes of ariginal works by drawing attention to their existen ce.
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Recommendation 3: F an economic test is introduced, focus on incentive rationale and
substitution effects.

Ag discussed in the analysis of criterion 2 ('Farody must not have an adverse effect on the
market for the original’) legislators and judges appear ambiguous, if not confused when
attempting to articulate what is ‘the financial interest protected by copyright’. Can there be
parodies that do not function as a substitute to an original work and still affect the normal
axploitation in an economically harmful way? How do the benefils to users, and indead
genaral welfare implication from follow-on innovation (g.g. the creative contribution of the
parodist) feed into the assessment of economic harm? I policy makers want to resist (in
Hargreaves' words) ‘over-ragulation of activities which do not prejudice the central objective
of copyright, namely the provision of incentives to creators’, the focus needs to be on the
threat of substitution of the criginal by the parody.

Recommendation 4: Consider responsiveness to changing cultiral and technological
circumstan ces

The empirical study of parody creation revealed that a significant amount of this work is now
distributed via the Internat. Communication in web 2.0 anvironments is rapidly evolving, and
regulators should be wary to lock in a particular comm unicative stricture. One major featlre
of new media that is challenging to existing legislation in other temitories is the ease with
which elements of an original work can be approprated, edited, remixed and re-presentad
using digital editing tools. Some 19% of the empircal sample consisted of work that invalved
aremi< or mash up of third-party works in someway. Itis recommended that any interpretation
of intellectual input ar fran sformative usa. therefore, remain sensitive to the rapidly changing
cultural practices enabled by anling tools.
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3.2 Conclusion

The brief for this study was to assess whether commercial exploitation of original works was
affected by the presence of parodies where they can be considered to be part of the same
market, and to what extent parodies may be a potential source of innovation and growth for
the LIK creative economy in their own right. The empirical findings are unequivocal. There is
no substitution harm from the presence of parodies, reputation harm is very limited, and
thers are considerable benefits from permiting parodies for innovative producers and
consumers that are likely to translate into economic growth.

It should be noted that while the policy justification for permitting parodies (and related
cultural activitizs) in a free society stands primarily on non-economic grounds (i.e. freedom
of speech and expression), this synoptic report focuses on economic effects, and the
regulatory options discussed aim to realise economic bensfits.

Howeaver, evean if economic effects were less pronounced than this report found them to be,
the trade-off betwesan economic and non-economic factors would require careful assass ment
beyond the empirical data offered here. |f there was a greater use of explicitly critical parody
(discouraging commercial purchase) than observed in our sample, a society that values
freedom still will want to welcome such expression.
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