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Abstract: For almost 25 years, UK corporate govecadhas been guided by an evolving
code of practice. This paper examines the processdgebate during codification, starting
with Cadbury in 1992, and then subsequent versigitien in response to crises. Focusing
on one contested issue, board design, and throulgis@ reading of contributions to the
consultations, the analysis shows the processhrad butcomes: embedding power with
central actors and creating a community of goveredhat legitimated disparate actors.
However, it failed to engage emerging voices ia@dly changing market context, raising
guestions over its likelihood to retain legitimacy.
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Introduction

A quarter of a century ago, the reforms entailedh& Cadbury Code set much of the
world on a course towards a new type of corporatemance, shaking up and codifying the
structures of corporate boards. It and the subsedtezations of what is now called the UK
Corporate Governance Code are widely regarded lawdrk achievements in institutional
development, incorporating guidelines tight enoaghallow those sitting outside to track
performance, with the flexibility to allow thoseside to bend those structures to withstand a
storm. The code has been seen as a tremendoussutsiccess is assessed by the degree
of compliance and what Forbes and Millikezall the effort norms of boards.

In view of the financial crisis of 2007-09 and tlee@g economic malaise that followed,
the code might also be considered an abject failurgas born in an emergency, to prevent
future major corporate failures like the near-siakous collapses of Polly Peck, BCCI and
the two listed companies run by Robert Maxwell, etthhad precipitated creation of the
Cadbury Committee and then informed its woBut the failures of Northern Rock in 2007
and the next year of HBOS and Royal Bank of Scdtl(RBSY were more severe in their
consequences, for those firms, for the economicfiaadcial system in which they operated,
and for society at large than anything the Cadl@oynmittee had to contemplate. Moreover,
all three firms had followed the recommendationstiod code, and where they did not
comply, they provided an explanation.

What went wrong? That question involves multiplemensions, ranging from
developments in global capital markets to the tastins of banking regulation. Yet we can
also ask in what ways the code itself and the ms&® of its development had contributed to
the shortcomings so obviously manifest in the mealtdown of the banking system.

This paper considers the latter question throulgms of how institutional change affects
and then embeds power. The decision to codify gatpogovernance presented an
opportunity to reconfigure power over corporatiamsl the people who lead them. The code
structured the previously unstructured work of kdgaestablishing paths of accountability in
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a complex system of parties with interests in thiparation and its products, processes and
performance.

Institutionalising certain solutions tends to fav@me set of configurations over others,
precluding attention to othefsln so doing, it establishes power relationshipabedding
them, and thus introducing at least potential rigidin dealing with the complexity in
corporate governance, the UK code has embeddgutdbgce of regular revision, re-opening
the debate and letting old, rejected recipes taagether hearing and a chance of emerging.
In effect, it has institutionalised the opporturfiby de-institutionalisation.

This makes the failure of the code all the morezpng. How did the code, through
repeated consultations, drafting and reformulatidad to seek out other, more radical
solutions, even as experiments, to address the aiséd opportunities in the changing market
and institutional contexts? To examine this questtbis paper examines in detail a debate
that rages during formulation of the Cadbury Codmd afterwards, over one particularly
contentious issue throughout the history of corfgogovernance: the design of the board of
directors.

Specifically, the contestation concerned, and corscethe choice between the unitary
board favoured in UK and US practice and the two4tioard common in continental Europe.
As we will see, a close reading of the contribusiaf interested parties to the consultations
undertaken by the late Sir Adrian Cadbury in 198d 4992 shows that the issue was hotly
debated, and that Cadbury himself was open tonalti®es. While victory on the large issue
then went to the incumbents, peripheral actors wamy concessions towards a two-tier
board via the back door, and the issue never goesst. As the next great crisis in corporate
governance in the early 2000s, it arose again, tnbet pushed back with more adaptatios.
And again, in the wake of the financial crisis tate that decade, a protracted, three-stage
consultation focused on it again, with the sameamg, yet still without a move towards the
sort of experimentation that Cadbury had contereplat

In their analysis of how the language of the code dheveloped over time, Nordberg and
McNulty® demonstrate how Cadbury’s initial emphasis oncstines became layered with
stronger emphasis on board independence and thefaolon-executive directors following
the crisis in the early 2000s, and then with thpartance of relationships once the financial
crisis of 2007-09 highlighted the shortcomings othbstructure and independence. These
changes of focus suggest, in effect, sedimentationstitutional logic$ as the code evolved
over time, with older logics still present througioTheir article, however, considers only
the code’s language, not other voices, and hoefleats the market and institutional contexts
of the three time periods. It describes but dog¢snalyse the processes used.

Spira and Slinfidelve into the question of processes in the drgftif the Cadbury Code,
drawing upon the Cadbury Archive of committee notasd contributions from the
consultations Cadbury conducted. They show a fagi@éimong the various actors from the
fields of corporations, investors, accountantsjsete, pressure groups and politicians. A rich
and flavourful account full of personalities ancadotes, their book stops short of theorising
processes or drawing many implications for the fiwamf corporate governance, regulation
or institution-building.

This paper employs techniques from both those asuti look behind the scenes at how
the code developed over time, drawing on the |lagetia-use by a variety of actors in the
centre and on the periphery of the debate, andtimbketween. Specifically, it considers the
issue of board design and shows how actors neacehie controlled the debate through
assertions of power more than argument. As weBhemwving the richness of the debate, it
also demonstrates how central actors drown outadisp voices, and how the processes of
consultation and the opportunities for revision viiroad acceptance among the affected
social actors. But set against a radically changmayket and institutional context, this
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analysis also suggests that continuity in that cadé the actors engaged in drafting may
serve to undermine the legitimacy of the institatibe code has created.

The rest of the paper is structured as follows: &t section sets out the rationale for
the study by sketching the development of the cald its impact in the UK and abroad.
Then we explore the market and institutional cotstéa appreciate their shape at the time of
the initial codification and how they have changesubsequent years. After a discussion of
methods, we then look in details at the debate bward design, in 1991-92, 2003, and then
in the drafting of the 2010 UK Corporate Governa@oele. This leads to a discussion of the
code, consultation processes and the changingxtawotdighlight how the code’s evolving
logic of corporate governance both informed practnd institutionalised. It also leads to
guestions about how well or poorly the processvsitis the new context.

Development and impact of the UK code

The UK Corporate Governance Code is an evolvingtiut®n that has changed the
conduct of boards of directors and institutionaleistors in many ways. It has also influenced
thinking in many countrie$,in Europe and further afield, not only in Commoaitie
countries with institutional similarities to the Ukut also in civil law jurisdictiort§ and in
the self-regulatory codes of the US stock exchafigéke code through its various revisions
has prescribed various mechanisms to foster goedrgance, including the separation of the
role of CEO and chairman; the use of independemt;axecutives directors; and creation of
committees to consider remuneration, audit and natins. The code valorises the unitary
board of UK practice with its combination of exaeatand non-executive directors, while
shifting the balance between them over time, wibh-executives gaining a steadily more
important role. In so doing it lays aside the iddaa continental European-style, two-tier
board, though as we will see only after a fight.

A shifting market and institutional context

The UK has traditionally had an open, internatipnadinded capital market, yet it was
for many centuries also a market of close persalationships. Even in the 2XCentury,
newspapers write about ‘City grandees’ serving aspany chairmen or heads of
government enquiries into various economic andaqmioblems? Sir Adrian Cadbury,
scion of the Cadbury family who created and mangryded the chocolate maker of that
name, was among them.

The Cadbury Committee came into existence to exammhat went wrong in what
seemed at the time a stunning set of seeminglylatacecorporate failures, specifically with
a mandate to restore the credibility of corporai@amd the ‘financial aspects of corporate
governance'® Was there something wrong, systemically, with tharporation, with
accounting and audit, or with the relationship ket companies and investors? If so, then
changes in company law, in accountancy principtesudlit rules, or in the property rights of
shareholders might forestall future such casest iBhahanges in institutional arrangements,
in particular the formal institutions of law andguation, might be needed. But the
committee was a creature of markets, in particafathe London Stock Exchange and the
accountancy professional bodies, not governrtesuiggesting a desire to find a non- or less-
institutionalised alternative, one in which a neagit might inform a way of thinking that
could become widely accepted and eventually takemsfanted:

In the quarter of a century since then, much hasgéd. At the time of Cadbury, UK-
based pension funds, insurance companies and tadlemvestment vehicles held the
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majority of shares listed on the London exchangg. 2812, foreign investors would
dominate ownership of UK-listed companies, inclgdsovereign wealth funifsas well as
conventional investors from abro&dBoth domestic and foreign investors now also idelu
hedge funds and other alternative investment vehislith different ambitions, clients, time
horizons and methods of interacting with corporai$

Law and regulation have changed as well. Londoredamous for its reliance on a
system of professional self-regulation moderatedhiey‘raised eyebrow’ of the governor of
the Bank of England, saw gradual, then transfownati change as the ‘Big Bang’ market
reforms of the late 1980s undermined cosy relakigssin the ‘City’, as the financial district
is known. With a change in government in 1997 canweholesale change in the regulatory
environment. At the retail end of the market, largyand accountants lost their authority to
manage investments of wealthy clients unless tlagesl separate qualifications from the
Financial Services Authority (FSA). The London $tdexchange, a mutual organisation
owned by market actors in 1992, became a publigpamy listed on its own exchange. It was
forced to shed its regulatory arm, the UK ListingtAority, which became part of the new
FSA, which also subsumed a raft of self-regulatoggimes for pensions, investment,
lending. The Financial Reporting Council (FRC), ena creature of the accountancy
profession, became a governmental agency.

The so-called ‘New Labour’ government of Tony Blambarked on a reform of
Company Law in 1998, shortly after coming to powewas a task it did not complete until
2005, owing to resistance from the City and corpons to its plan to define director duties
for the first time in statute and disagreementshiwitthe party. Opening the door of law
reform gave an opportunity to reconsider the qoastif unitary and two-tier boards. In the
end that door never opened very widely, howeveredor duties, when eventually codified,
required boards to give ‘due regard’ to employesgppliers and customers. But its
embodiment of ‘enlightened shareholder value’ d@sed shareholder primatirather than
the more radical changes many ‘Old Labour’ actsveivocated.

Further changes would come following the electiba €onservative-Liberal Democrat
coalition government in 2010, breaking the FSAwo tand putting both wings under the
Bank of England. But the die remained cast: Reguiatas a formal institution of the state;
markets were global and increasingly unattachenh flloe UK, except for the not-so-small
matter of residual risk in cases of catastrophitufe, as taxpayer-funded rescues in the
banking sector demonstrated.

UK law and regulation both depend upon and inforhatvemanates from the European
Union, where this period saw substantial changeo#grthe measures adopted were a string
of reforms to voting rights for shareholders, imthg an easing of constraints on cross-
border voting and the power of shareholders toctefgmuneration policies. These changes
transferred power from corporations to investoegjitimating the logic of shareholder
primacy at the expense of non-investor constitie=nas well as corporate boards.

Within changing market and institutional contextee process of codification of
corporate governance means that what discretiorairsmover the control of corporate
resources is a contest between other actors, atablpahose in the centre of the field,
corporate boards and institutional investors. Afteliscussion of methods, we consider what
took place as the UK code took shape over the isEheard design.

Methods

Following the approach of Nordberg and McNuftythis study focuses on three versions
of the UK code, the Cadbury Cotfethe post-Enron Combined Code of 2663nd the
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renamed UK Corporate Governance Cotd&he code has changed on several other
occasions, but this selection is justified becatusensiders the three times the consultations
took place in a time of a perceived crisis in cogb® governance, when willingness to
entertain substantial change was strong.

The Cadbury Committee convened following severaluf@s of prominent UK
enterprises. The 2003 code and the Higgs Review itispired it followed corporate
governance failures in the US (Enron, WorldCom arahy others), the Netherlands (Royal
Ahold), ltaly (Parmalat) and Australia (HIH), as livas all many dot-com technology
flotations around the world in the late 1990s. Thafter the near collapse of the global
banking system and the home-grown problems at BortRock, RBS and HBOS, the UK
government commissioned the 2009 Walker Ref@f governance of financial institutions.
The Financial Reporting Council, which regulatescamtancy and audit, pulled forward a
planned review of the corporate governance, commglean 18-month and three-phase
consultation in 2010.

Specifically, the consultations analysed for thisdg were 1) the formal submissions
following the Cadbury draft in May 1992, as wellratated material from before the draft; 2)
the brief, ‘fatal flaws only’ consultation aftereghHiggs Review in 2003; and 3) all three
phases of the 2009-10 consultation. Some of thé@sdlocuments were examined online;
those not digitised were viewed at the Cadbury iaeclat the University of Cambridge
(referenced below with numbers beginning with CAC§ome of the contributions in 2003
were provided for this study by the Financial Réjpgr Council, others were discovered
through web searches in an inactive but still pubtlirectory on the FRC website. Those for
the three 2009-10 consultations were harvested trenFRC website after the consultation
periods ended.

The consultations all involved more than just fofsabmissions. Interviews, informal
gatherings and public meetings of interested martak place (for a summary of the
consultation process, see Appendix 1). While ndesyatic record of these exists, it seems
reasonable to assume that those involved in deaftie code itself would have paid close
attention to written evidence. In the case of CaglReport, the archive gives evidence of
that, as the discussion below describes. Howewtesrby Sir Adrian Cadbury indicate that
one non-submission is of particular interest, antias been included for this study: An
opinion column in thé&inancial Times by Sir Owen Greéf clearly affected the committee’s
thinking; it was noted in internal papers of thedl@ary committee and cited with approval by
several important external contributors.

Each instance this paper examines involved mora th@0 submissions. Analysis
involved an initial reading of the all availablext® which ranged from one to 35 pages,
followed by iterative reading of a sample seleaadwo theoretical grounds. First, the study
applied a criterion of salience. Assuming that rakpondent voices were legitimate, the
analysis took the centrality of actors in the fiaklan indicator of power and the force of the
language to indicate urgenty/This led to identification of texts using stronghetoric, the
ones more likely, that is, to impress the codeshans. Second, texts were selected from
actors in different parts of the investment supggin. It also examined contributions from
peripheral actors, who might offer different or stisant voices, following the views of
Greenwood and SuddaBythat powerful, central actors were likely agentsnstitutional
change, but also of Rao and Gidfgihat peripheral players might effect change thioug
importing ideas from adjacent fields. This detagedutiny involved 13 submissions in 1992,
12 in 2003 and 18 documents from six organisatibasresponded in all three phases of the
2009-10 consultation, leading to iterative readdhgther texts.

Initial, theory-led coding led to categorisation caaing to assumptions from
perspectives including agency, stewardship anduresodependency, and by practice-led
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terms, including boards, directors, investors, sehd, etc. This close reading of the texts led
to a second, data-led thematic categorisation, fdmeh the topic of board design emerged
as a candidate for closer examination. That issmeearned a structure deeply embedded in
practice that seemed to stand little chance ofgeimanged. But because of its political

significance it did surface — and resurfaced — segnio encapsulate the heart of the

argument about corporate governance and the rdiearfls.

Shape of the board

The unitary board has long been a feature of Britrporate governance. Nonetheless, a
debate emerged in all three periods: Should theréi&in its unitary boards or move towards
a two-tier board favoured by the European Commissind arising in a particular form in
Germany? That country’s superior economic perfoeaent cognitive legitimady to the
logic that two-tier boards are a ‘better’ instrurhefhcorporate governance. The argument for
a two-tier approach was that supervisory boardsease independence; the resulting
challenge to the power of the executives might @néthe next shock.

The argument against, often subtextual in this wgbeoncerns Germany's use of
Mitbestimmung, or co-determination, a legal mechanism to involabour unions in
determining corporate policy. The German system is often viewed as the principatrast
to Anglo-American practic& Unitary boards unite one set of individuals in thahe
boundary-spanning ‘service’ activities, facilitajiraccess to scarce external resources as
emphasised in stewardship theory, and the perfareiaronitoring ‘control’ activities in
agency theory; dual board systems tend to emph#sesé&ontrol’ aspects of the upper or
supervisory board.

Board design in the 1992 Cadbury debate

One reason for the sensitivity on this issue whmgstanding dispute over the European
Commission’s campaign for a Fifth Company Law Dinex The fight lasted for nearly two
decades and was resolved only by a decision ndetide®® The third attempt to pass it,
starting in 1988, was opposed strongly by UK bussngeople and the Conservative Party
government of Margaret Thatch#The Directive sought two politically charged measu
a) the use of two-tier corporate boards, and b)esdegree of worker co-determination.

A general election was due by the spring of 199®ydver, and the opposition Labour
party might well have taken a different stance.almeeting with Sir Adrian Cadbury in
September 1991, Marjorie Mowlam, the opposition duiabParty’s spokesman on ‘City’
affairs, made clear her party’s intention to legisl unless the Cadbury Committee made
substantive changes, though Sir Adrian’s notehefrheeting did not mention directly the
issue of board design (CAD-01239). Other Laboutyparembers, however, saw value in
two-tier boards in submissions to the committeeidyedeliberations (CAD-01145, CAD-
01148) and reflected in related articles in académirnals®

Even after the election in April 1992 had unexpédisteyiven the Conservatives another
term in power, the Liberal Democrats’ responseht draft code (CAD-02443) urged two-
tier boards with employee representation on theefotier, management board. It also
suggested that worker votes be counted alongsatelsblder votes at the annual meeting.

That was an extreme position from a peripheral ejogcparty with little realistic chance
of coming to power soon. But the papers in the Qagdlarchive suggest there was some
sympathy for the topic within the committee. JomattCharkham, the Bank of England
adviser attached to the committee, wrote to Cadlounyng comment period on the draft
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assessing a proposal from two contributors to theswltatiorl® to give specific powers to
non-executives as ‘three-quarters of the way teaatter board’. He continued:

There is much logic in what they propose but | haeeoubt that it would
arouse the fiercest wrath among our critics whosssnonly too clearly this
kind of development coming and are thoroughly stafereal
accountability (CAD-01073).

This note shows an important voice arguing thaiceddhange of some sort was needed.
Indeed, two years after the code was publishednwine committee was conducting its first
planned review, Sir Adrian sought legal clarificatifrom the Department of Trade and
Industry, an indication he considered the issueontamt. Nigel Peace, the DTI official who
had been secretary to the Cadbury Committee, reéggothat company law did not prohibit
two-tier boards (CAD-01363).

The Cadbury Committee and Sir Adrian personallydemted a wide-ranging series of
interviews and received written suggestions froranenore people in what was by current
practice a rather informal consultation. After psbing a draft code in May 1992, the
committee undertook a more formal consultation ualg the final language, published in
December. Because the draft elicited responses fmomvide spectrum of people and
organisations affected, the rest of this discussiinconcentrate on the more formal, second
phase.

In its review of those responses, the Cadbury Cdteenitook special note of three
categories of respondents from companies, invesiots the accountancy profession, an
analytic device followed here. They were summarigmdcommittee members in CAD-
02255, CAC-02257, CAD-02259, respectively.

Investor reactiongund management organisations wrote mainly dispasonately but expressed concern over
steps that might split corporate boards into opposig camps of executives and non-executives. One adlmiitor sees
something ‘dangerous’ in the draft, but ‘in one ortwo places’; another says draft makes ‘too great distinction’ but
adds director interests are only ‘somehow opposedg comment on the ‘different roles but equal respasibilities’
accepts division even as it affirms unity; changésnay bring a distinction’ between classes of direars; the report
‘undermines’ the concept of the unitary board, butonly ‘to some extent’. (For the fuller context of hese remarks, see
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Table 1.)
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Table 1 about here

An important voice was that of the Association aitiBh Insurers, whose membership
invested in assets amounting to about 25 per deaheovalue of the stock market at the time.
Many were themselves Ilisted companies, and so haigrests straddling the
investor/corporation divide. The ABI eschewed emmtilanguage on this issue, with the
exception of the ambiguously placed word ‘disappogi in the following passage:

It is perhaps disappointing that there are some aléarly feel that the
recommendations undermine the concept of the yritaard, and it might
be helpful if the final report emphasised rathereforcefully the support
for the unitary board (ABI, CAD-02467).

At first its disappointment seems to be with them&’ who criticise the draft report,
suggested by the proximity of the two words. Bug #&BI is not in substance disappointed
with those who defend the unitary boards. It isagmointed, rather, with the Cadbury
Committee for not being more firmly in favour ofetin, though that point comes clear only
after the friendly offer of something ‘helpful’. ®hword order and diction thus seek to
accommodate sensitivities to criticism on this poiffhat this voice needed to be
accommodated becomes clear from the committee’smoinates (e.g. CAD-01303).

The Pensions Investment Research Consultants, ay pvoting advisory firm
representing mainly local authority pension plansk a stronger line than mainstream fund
managers in favour of unitary boards, but withféedent aim:

At present many companies insulate some or all@gkecutive directors
from the need to retire and seek election by sluddehs. We think this is a
serious infringement of shareholder rights and ceduirectors’
accountability. It also strikes at the heart of tinéary board in which all
directors are equally accountable under law (FIRC

As these sentences make clear, PIRC is concernedt ahcreasing accountability
through elections. It wants to ensure that exeeutlivectors face re-election to the board just
as often as non-executives. This seeks a difféypet of board unity than other respondents
had in mind, one seeking stronger control over ettees, not greater cooperation in the
boardroom.

Accountancy reactions Generally though not entirely, the accountantgsitabutions on
board design objected to the draft and defendeddhgorate status quo. The first two of the
responses in Table 2 ameliorate the critique wititapes like ‘tends to imply’ and
‘understand and accept’. But the more forceful leage of the third quote (‘unrealistic’,
‘inimical’) suggests that feelings were strongalhandwritten note (CAD-02475), Sir Adrian
commented that he was ‘a bit shaken by the Erngodng demolition job®®

The Institute of Chartered Accountants in England ®Wales, an important professional
association whose members included many companynodra and finance directors,
responded to the draft more gently than the acemaeytfirms themselves:

Many have commented, too, that the report appearecommend
structures and systems which bring about the exdstef something close
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to a two-tier board, in everything but name. Theoremendation in favour
of a leader for the independent element on thedhedrere the chairman
and chief executive role is combined, and for tbe of outside advisers by
non-executives are examples in support of thisgmian. We believe that
the truth or otherwise of this assessment shoultdre fully addressed in
the final report and that it would be valuable diacussion of the
comparative merits of unitary and two-tier boamlshie UK environment
could be included, additionally. We do not, incitily, favour the
appointment of a leader for the non-executive dmsc(ICAEW, CAD-
02181).

The mild phrasing of ‘it would be valuable’ can tead as a quiet taunt to the Cadbury
Committee to justify its position; the word ‘incial@lly’ undermines with irony the neutral
reference earlier in the passage to the ideaedider of the non-executives.

Corporate reactions Corporate critiques were unequivocal in advocata unitary
board and opposing European approaches, includigg Highlighted in the summary
document circulated to the full committee (CAD-0325

This risks appearing to encourage a two tier begstem, and detracts
from the fundamental concept of collective boasponsibility. Any
change in this approach should be statutory. Assgitiie Committee
supports the UK’s unitary system, it should explycstate this, and the
reasons why it prefers this system (Sir PatrickeBlgechairman of BAY).

The whole thrust of the report is to retain thetanyi board but to attempt to
engraft a two-tier structure on to it. This is motvorkable arrangement
(The General Electric Co. plc; also in CAD-02115).

That summary did not, however, record some of thenger sentiments received from
the corporate side, excluding ones using the emotwrds ‘danger’, ‘resist’, ‘erode’,
‘poachers’ and ‘sham’, nor an appeal to more raiflish considerations (from Sir Adrian’s
former family chocolate company) concerning possildss of ‘commercial advantage’.
These remarks are summarised in Table 3:

Perhaps the most forceful statement came not fr@mbanission to the committee, but
instead an opinion column published in fieancial Times newspaper, written by Sir Owen
Green, chairman of BTR and an emblematic executifehe erd’ The article was
provocatively titled ‘Why Cadbury leaves a bitteste’. He criticised many aspects of the
draft report, including the idea of a ‘leader’ bétnon-executives, and asserted that

A more divisive aspect ... is the way it strikesha heart of the unitary
board. It begins by restating the legal positicat tdl directors are equally
responsible for the board’s decisions. But the cdtemimmediately
reveals its view of the real purpose of non-exeeudiirectors. They are
there to monitor the performance of the board (iditig themselves?) and
that of the chief executivg.

The phrase ‘reveals its real purpose’ signals agioacy exposed, while ‘divisive’ warns
of adverse consequences and ‘strikes at the hmairtts metaphorically at murderous intent

10
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towards the British way of organising boards. Thecéfulness of its sentiment and the
impact of its argument is indicated by how Greetéiumn was quoted in the committee’s
summary of contributions, in notes between commitséaff, and by various letters that
favourably cited Green’s remarks.

Support for two-tier boards: Only a few voices supported the idea of two-beards,
none with the fervour of the Liberal Democrats. Heeountancy firm Arthur Andersen, in a
detailed and closely argued analysis, said the atieenhad paid insufficient attention to
what it termed the three roles of boards: supamistontrol and management:

We believe the Report should be more forthrighbwéspect to the
supervisory function of the board. It should chatifie objectives and
procedures that fall within the supervisory funotand recommend that in
all circumstances, the supervisory role shouldeblebly a specific non-
executive director.

The Report is predicated on the view that the apnggstem is appropriate
and the unitary board is itself capable of fulfifithe supervisory function.
While we accept that the recommendations in theoReqpll facilitate
supervision, it is disappointing that the Reporglaot discuss the
advantages and disadvantages of alternative fofigevernance and
encourage experimentation (Arthur Andersen, CAD&E123

While emphasising ‘supervision’, the term usedtfer upper board in a two-tier system,
this language falls short of advocacy of Europdste doards. The phrase ‘predicated on the
view’ embeds less critique than other expressidnsimilar content might. But scepticism
echoes in the use of ‘itself, an otherwise redumdeeflexive, as well as in the
‘disappointing’ choice not to ‘encourage experinadioin’. That Arthur Andersen would
encourage such experiments suggests a position meady aligned with concerns of
peripheral players about the need for radical ceangooard design than with actors at the
core of the debate or some other intermedi&fi@he committee’s summary (CAD-02259)
quoted the Arthur Andersen view at far greater flertpan those from other accountancy
firms. Sir Adrian made the notation ‘experimentati@longside ‘unitary board’ in his
handwritten aide memoire concerning possible rewsito the draft (CAD-01267),
suggesting he took these comments seriously.

Most of these texts involve assertions of unspegifvirtues of unitary boards and
warnings of unspecified dangers in two-tier boaflsubtext came to the surface, however,
in several contributions. Richard Lloyd, chairmdnVackers, argued that UK board practice
was ‘more genuinely unitary in its nature’ than whappened in the United States or Canada
(CAD-01357). J.B.H. Jackson, a self-described ‘gsefonal chairman’, also worried about
importing US practice. Sir Owen Gréémwas more scathing, attacking the idea of an audit
committee entirely composed of non-executives a&s ‘lbast meritorious’ in the draft,
‘notwithstanding the practice in the US’. He thedded venom: ‘The arrogance of this
imported proposal is communicated through the cdtesis own words’ as the draft
proposes limits to auditors’ responsibility whitéblandly describes the unlimited liability of
the board'.

The foreignness of this element of board desigegeed in the Cadbury draft came in
complaints from several others about ‘continental”German’ practices, as well as some
obligue and occasionally direct references to Eeaoplegislation (e.g. CBI, CAD-02349).
Ernst & Young linked the two themes in warning thia¢ ‘failure to implement a more
effective regulatory regime in the UK now may wdkprive the UK of the ability to
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influence future proposals which, we believe, witherge from the European Commission
for a European Securities and Exchange Commis§$ioAD-02447), a contribution noted in
the committee summary as well (CAD-02259).

The ‘precipitating jolt*®> the UK system had received from the failures oflyPBeck,
Colorall and especially the Maxwell comparifeirced a debate over the appropriateness of
an aspect of corporate governance that industrydragidefended. Opposition was based on
economic and political considerations but in patady on the social aspects of board
dynamics. The voices from the twin centres of tebale — corporations and investors — as
well as much of the intermediaries argued with wagydegrees of force against foreign
encroachment in the issue of board design, eveagthohe Cadbury draft report did not
explicitly advocate either a German-style supemyisboard or an American-style board
overwhelmingly populated with outside directorse®trength of opposition is evident in the
language of these contributions. Several complathatithe changes the draft report sought
would demand much effort from companies alreadyl weVerned, and fail to address the
rogues. Green'’s column in the FT put it this way:

The report’s subliminal message is of the needdil integrity and a
healthy objectivity in company affairs. This isatgly to be supported. But
the need for a code in addition to existing ruled segulations is doubtful —
as is its likely effectiveness in reducing the tigkly few instances of
misbehaviouf'’

His use of ‘subliminal message’ evokes symbolicaliye spectre of manipulative
advertising techniques, which had entered publdt academic discourse over in previous
decades through critiques of technologies to ptojetages interstitially in television
signals?® Although Green endorses the message, he oppase®ttium of its delivery.

In his briefing to the committee about feedbacklmndraft, Sir Adrian worried about the
tone: ‘We are said to be ‘long on accountabilitgd @hort on drive and efficiency’ and to take
a negative view of governance’; the code riskediding the board’. The first part of these
comments highlights the draft's emphasis on contather than service, as the function of
corporate governance; dividing the board would divihose functions. He then added
remarks that imply the code could damage the wiigyboard with a weak chairman:

Do we stay with these? Minor changes ... are no prabl accept that
there is a fundamental issue here and that therd come a point when
logic would point to a two-tier board. | do not leeke we are at that point
yet, (although those who advocate distinct legéilesifor ned’s’ would
pass it), and that the unity of boards need natrfsermined by our
proposals, given a competent chairman (Sir Adriaditiry, CAD-01265).

The tone of the code changed as a result of thensots and criticism, but these notes
from the Cadbury archive suggest the issue wasasitie under the surface, even after the
final version’s support for the unitary board. TI&t Adrian thought ‘there could come a
point when logic would point to a two-tier boardiggiests that the issue was still open, even
though hostility had closed it, for now.

Board design in the 2003, post-Higgs debate

In the covering letter to his report, Derek Hitfgsrote: ‘The brittleness and rigidity of
legislation cannot dictate the behaviour, or fosker trust, | believe is fundamental to the
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effective unitary board and to superior corporaggmance®' Moreover, he expressed the
view that the ‘architecture’ of corporate governgnaefined as structure and processes inside
companies, ‘in itself does not deliver good outceme Yet his 53 recommendations,
summarised at the beginning of the document, dealtwhelmingly with ‘architecture’, that
is, externally verifiable procedures and structufdsese proposals revived concerns about
two-tier boards and dominated the consultation Fiveancial Reporting Council held to
translate those recommendations into the textnefva Combined Code.

The passage from Higgs quoted above considerstarymioard to be an implicit good,
and in one of the introductory paragraphs he ektberthat view:

Some have argued that the increasing complexibusiness life — whether
globalisation or fast changing product and capitatkets — is such that the
whole structure of the board needs to be re-coreid@&ut the majority
view, which | share, sees considerable benefitsimang to flow from the
unitary approach®

As if to emphasise that point, he later adds:

Increasing the effectiveness of non-executive this¢ while preserving the
benefits of the unitary board, is a principal objexof the Review.... In
contrast, the European system of corporate goveengypically separates
legal responsibility for running the company betwe@emanagement and a
supervisory board. In the US, the board is comptagely of non-
executive (‘outside’) directors with only a few ex#ives. Evidence
collected during the Review has not convinced mia@fmerits of moving
away from the unitary board structure in the ¥K.

This language shows, however, that the debatelmemnd design was not over. The uses
of ‘unitary’ here are defensive: the ‘whole struefuneeds to be reviewed; that he is ‘not
convinced’ about two-tier boards leaves this isspen in general, just closed for the
moment. That he shares the ‘majority’ view acknalgks the legitimacy of the minority. He
has considered other systems (‘European’ and UStdncludes that the evidence in their
favour is not convincing, but its subtext furthegitimates those views. Evidence in favour of
the UK system is not mentioned, an indication tieand the respondents to his consultation
and research study took those advantages as umabtbrdiut the word ‘unitary’ does not
appear in Higgs’s proposed text of a revised CostbiGode. Whether intended or not, taken
together these uses and omissions seemed to gpendents reasons to think Higgs had
taken a position somewhat short of a ringing eretoent of the unitary boards.

The FRC used the Higgs Review and its proposed chdrges as the basis for a light-
touch, ‘fatal flaws only’ consultation. The respensas rather stronger than it expected.
The Association of British Insurers, a mainstreawestor voice, saw a ‘potential danger to
the unitary board’ if the code had a ‘formal requient’ that non-executive directors meet
periodically without the executives or the chairnpmasent (April 2003}° In a literal sense,
this is arguing against a case Higgs did not melkggs did notrequire such a move in what
is a voluntary code; the text of his draft was thiatecommendation: ‘should meet regularly
as a group without the executives present andaat lence a year without the chairman
present™>’ where ‘should’ also sits underneath the code’snisly-or-explain’ principle.

The Confederation of British Industry, representthg interests of large corporations,
used more forceful language to make a similar pdirgxpressed ‘deep reservations’ about
provisions that ‘concern or affect the chairmanhose role is ‘pivotal in the UK’s tried and
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tested unitary board system’. The choice of ‘piVot@re echoes with irony Higgs’'s own
language® seeking to reverse its inferred intent. The CBiext sentence elaborates this
concern relating it to separate meetings of norc@txees, suggesting the provision ‘could be
misunderstood and could lead to a two-tier boargractice’ (16 April 2003). The use of
‘could be misunderstood’ is an example of languaigeed at repairing unintended damage in
drafting to maintain the core values of the codse Word might also be seen as a diplomatic
way of disrupting a feared change in direction. iAghe ABI submission, the value in a
unitary board does not receive, or seem to reqaexplanation or articulation; neither does
the ‘danger’ or ‘risk’ in a two-tier board.

Sentiment on this point was even stronger amomgpeny chairmen. For example, Sir
Brian Moffat, chairman of the steelmaker Corus, terr(?0 March 2003) in his capacity as
senior independent director of the banking grouB@ot to the FRC, but to its perceived
political master: Secretary of State for Trade amdustry Patricia Hewitt. He began by
stating discomfort about writing separately frone ttest of the board, lest it be viewed
‘undermining the unitary board principle or the @€hwan’s position’. Such was the ‘strength
of feeling and support in the Board’ that he neetteaddd his voice to that of the HSBC
chairman, Sir John Bond, who also wrote to Hewitttlois point (17 March 2003), and later
to the FRC (11 April 2003). Moffat wrote under Cenetterhead, making a symbolic claim
of legitimacy in his identity as a company chairmas well.

Board design in the post-financial crisis debate

The issue of overall board structure came up agathe debate leading up to the 2010
code. In the initial consultation in early 2009,thwits open invitation to raise matters of
interest, several mainstream investors and comgaticee chose to emphasise the need for a
unitary board.

We consider that the unitary board model still espnts the most
appropriate way forward in the UK context. We disity support the
continued separation of the roles of chairman dmeff @xecutive, and an
appropriately balanced board (ABI, May 2009, p. 2).

In assessing the merits of these various propesalsave been mindful of
the need to ... [p]reserve unitary board structunét, both executive and
non-executive directors contributing effectivelyth@ operation of the
board (CBI, May 2009, p. 2).

Sentiments like these might have appeared to blerplate, language dusted off and
reused from a previous consultation paper and honport, except that the issue was still
alive among other actors in the field. Some of theeme fringe actors, but others, like the
Association of Chartered Certified Accountants, eveloser to the centre. A professional
body with longstanding engagement in corporate garece and many of its accountant-
members working in corporations, the ACCA would notmally be seen as peripheral to the
field, but its first submission stated:

As a first step, the FRC should consider the ingplons of introducing as

an option a two-tier board structure and shouldsmter the changes to the
Code that would need to be articulated (ACCA, M&92 p. 3).
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Its argument was that the financial crisis demastt that current arrangements had
failed. It laid the blame on the failure of non-eMBve directors to control managers, and on
the custodians of the code for permitting an ‘uelyh (p. 2) relaxation in 2008 of the
constraints on board chairmen and audit committeenbership. Boards needed greater
independence, not less:

To draw attention to the failure of independenédiors is not to say that
less reliance should be placed upon them in theduBut consideration
needs to be given to addressing the causes ofitlediectiveness.

While two-tier board structures have not alwaysnbeetably successful,
they can contribute to ensuring that the superyiboard directs and
oversees, while the management board managesadhqar, much depends
on the composition and powers of the two boardstimo-tier structure
(ACCA, May 2009, p. 2).

The early mention in (albeit limited) support fawva-tier boards through the debate
signals that the idea has legitimacy among at Ieaste actors in the field, even though it
remains a largely alien concept.

Contributors on the other side, however, affirm ¢benter-argument but leave it largely
unarticulated. The CBI, for example, states thatmiembers, ‘including investor members,
strongly uphold the UK’s unitary board system’later states: ‘there is also a need to avoid
proposals that tend towards two tier boards’ (CGBd¢fober 2009). Use of the passive voice
here sweeps away any actor, as if the reader -ightie authors of the code — needed no
explanation. The argument was suppressed becausgiit was taken for grantéd.

Discussion

The issue of board design is emblematic of the geemf the board. This study shows
how the contestation of logics was not so muchlvesioover time but instead suspended. It
demonstrates how participation seems to developwis logic, embracing a wide range of
opinions without entirely settling the disputes.

Logicsin use

Throughout these consultations, actors sought mathgir arguments and appeals to these
logics, which had been legitimated to a greatdesser extent in other organisational fields.
Even when they made assertions, rather than arganiie voices in the debate spoke as
though their logics-in-use were understood and rtaloe granted, as institutional theory
suggests. Moreover, some actors attempted to ingoonipeting logics from Europe or the
US to the UK. That the arguments these logics kofi@n remained suppressed suggests that
other actors already accept, at one level or anathe legitimacy of these solutions.

For example, in 1992 Charkham (CAD-01073) called‘feal accountability’ without
definition, inviting Cadbury to discover his own ameng, translating from practices
elsewhere whether that was hierarchical to shadeh®l mutual among directors in the
boardroom or both. In 2003, the language used bypamy chairman in urging changes in
the text invited the FRC to interpret their calither as signs of their stewardship and a logic
grounded in the corporation, or as a signal of tbgitimacy of shareholder value
maximisation based on markets. In 2009-10, the ABQall for German-style boards with
worker co-determination rests explicitty on a logembracing shareholder value
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maximisation. But it imports with it an implicit drunstated acceptance of the legitimacy of
co-determination and with it a logic based on takie of a wider community. That the latter
is unstated leaves other actors in the field feeganslate the call to suit their understanding
and see in it heightened monitoring and control.

Over the course of the three periods, many of tisopporting unitary boards came from
the core actors occupying the central ground infible. Companies and their collective
associations (in particular the CBI) made stronglyrded statements but rarely reasoned
arguments. Their incumbent position in the cenfrthe field did not need a defence; rather,
the code — a voluntary, not statutory institutionreguired their assent. Theirs was an
assertion that current arrangements were not jpptogriate, but superior to the alien
concepts of European, German or indeed Americastipea

Mainstream institutional investors and their asatiens (most prominently the ABI)
supported this view; many such actors were theraseligted companies and sat on both
sides of corporate-investor divide. The advantagfesicumbent institutional arrangements
were taken for granted, so much so they scarcedget argumentation. Investors in general
did not make their cases on the basis of what aggmeory would lead us to think was their
interest, that is, to enhance the monitoring androbfunction through board structure. Their
logic might reasonably arise from the institutiomatler of markets, with its focus on the
transaction, shareholder primacy and narrow sédr@st. The listed insurance companies
that manage equity investments might reasonablsbamed to have faced contesting, even
contradictory logics. What we see, however, is gbing rather different: the absence of
conflict on this point, even when the investors aveot listed companies or the individuals
responding were not in positions to represent tbgparate rather than functional (fund
management) imperatives. Theirs was in the mainylaidh logic, claiming shareholder
primacy but accepting the risk of managerialismthat non-executive directors might be
captured by the executives for the sake of stragropnance through collegiality and the
‘service’ function of directors.

The advisers, and especially the accountancy fireshoed the sentiments of
corporations and investors on this point, thoughuroversally and not with the degree of
assumption that the incumbent position needed nende. But the profession was
undergoing its own institutional change during ttilee, as reflected in public discourSe,
involving a contest between professional and comiaklogics® and perhaps making these
actors more sensitive to corporate interests ahasa

Those supporting two-tier boards and thereforatutginal change came, with important
exceptions, from more peripheral positions in tieddf Their arguments draw upon a
language of high performance, secure investmerddarm-term orientation, characteristics
of German corporate performance. Their texts, rgatacitly though from the most
peripheral actors explicitly, invoke employee rghstakeholder theory and the associated
curbs on behaviour seen as rapacious Anglo-Ameraagitalism. These are sentiments
associated more with the collectivism, with its adeof shared commitment. That these
associations are not always explicit in many of téxds does not mean they are not there.
They featured prominently in the discourse in neveslia at the timé

Those actors straddling the debate were an ecleatich, in part peripheral, in part more
central to the field. Some suggested novel appexm¢b.g. the Liberal Democrats in 1992);
others endorsed experimentation (Arthur Andersel®®? and, it seems, Sir Adrian Cadbury
himself). They were the institutional entreprenédragitating for change of less specific
character to address evident failings in currestitutional arrangements. Their arguments
embody assumptions or show the willingness to doossidaries.

How this debate was resolved has had a varietff@éte for the relationship between the
corporation and investors and on the relationshisss the field, in shaping a language of
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corporate governance that gains acceptance amtskgdommunity. But at the same time, set
against the changing context, the debate raisestiqne about the code’s affirmation a set of
mainstream actors increasingly less central tontbhestment field.

These expressions of ambiguity and the suppressiarguments, assumed and taken for
granted, suggest that actors have and want roonteigret the logic as they see fit and blend
it with others as circumstances requitéThese half-told arguments, with their scope for
reinterpretation by other actors, create room foxoemmodation with other contestation, a
way to set conflict to the side for the sake ofeaggnent, in the knowledge, first, that the code
will be revisited before too long, and second, thabrporations do not comply they will still
have the option to explain.

Relationships and power

The detail of the debate analysed above showstlinatigh this period, actors in the
centre of the field — the traditional UK corporasoand mainstream UK investors — lost more
arguments than they won on measures that migludate a two-tier board through the back
door, and lost in 2003 some they had arguments lladywon in 1992. But they demanded
and retained affirmation of the value of a unitapard. Indeed, the change in tone in 2010
reinforced the ethos of a unitary board even &tiin place the structures weighing against
it.

Peripheral actors seeking institutional change wWansubstance of theirs, if not in the
form they might have liked. Those urging experinagion in board design lost in 1992 and
2003 but won in 2010, assuming companies embrdeedirit rather than the letter of the
code that Nordberg and McNulty docum&iThey won concessions in the code, through
measures to increase board independence that neichitle two-tier board and therefore
created the check the Cadbury Code sought on thiettared power’ of executives in
corporate decision-making. That they won them peelg concentrated power in the centre
of the field, in the hands of mainstream instito@ibinvestors while limiting the outcomes of
employee empowerment and stakeholder rights thdysbaght. But by having the debate,
the process created an avenue for continued di@logu

That the debate has not concluded points to rdsegpportunities tracking whether
power consolidates in the centre of embraces mibtieeoelements that the more peripheral
actors wanted to see. In particular, the callsegperimentation in board design that Sir
Adrian Cadbury acknowledged may be worth monitqrimg view of the failure of the
mainstream solutions tried so far to prevent cedpkic corporate failures.

Acceptance of legitimacy of disparate voices

The debate, and the process that leads to congirdi&iogue, gave legitimacy to a wide
variety of actors and interests other than thosthéncentre of the field and with the cosy
relationships of old in the City. It also providedlanguage in which the debate could be
framed. One consequence was, therefore, the ameatioa community of corporate
governance made up of individuals who participatedhe debate, even at several steps
removed, and learned its language.

Here further research might explore the socioloigthe field. Some of the actors whose
voices we have heard are now departed — individuhts have died or organisations which
have been acquired of themselves collapsed. Butdhgnuation of the debate has brought
others of similar character into the conversatisnthe sense of a community a strong one
that gives a trajectory to the debate? Or arerttezasts of actors so strong that the institution
of the code will grow rigid and impervious to chafig
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Fit with the changing context

Indeed, the voices heard in the debates in 1992@23 and 2009-10 were remarkably
similar and in some cases identical voices. Mis§iag the later debates were the new actors
on the scene, notably the sovereign wealth funddgé funds and the large mainstream
institutional investors from the United States aiter countries, which now collectively
hold the majority of UK shares. Their influence aorporate decision-making is
considerable, as shareholder activism has gainex fioom the affirmation of the special
position of institutional investors as guardianstiod corporate governance in Cadbury and
since. The financial crisis gave new impetus torefalder activism in many countri&y,
which may have the consequence of focusing attenté corporate executives on
shareholder interest to the exclusion of the wideige of actors that the debate over board
design gave voice.

Respondents to the Cadbury Committee and agai®®3 cluded representatives of
many of the largest corporations. By 2010, howevee, make-up of the London Stock
Exchange listing included many foreign corporatjoméiich sought its liquidity and the
legitimacy association with UK corporate governancet these voices played little role in
the 2010 debate.

Moreover, formal institutional development in landaregulation may diminish the hold
of a voluntary code of conduct like the UK Corper&overnance Code, in particular over
the minds of the more peripheral actors. The alesericthose voices — of those on the
periphery and those in the new gravitational ceofrthe field — from future debates would
throw the legitimacy of the code, its prescriptiamsl its flexibility, into doubt.

Conclusions

This study has examined how the UK code of corgogatvernance was created and how
it developed over time. Its development has noy amfluenced the practice of corporations
and investors, it has informed institution-building countries well beyond the UK. By
looking in detail at one issue, the design of tbarl, it gives insights about how codes of
conduct emerge and institutionalise without stampiut alternative understandings that
might hold value in other ways and perhaps at ardtime.

It suggests that by engaging in the process of-wodang, actors may be creating a new
logic, arising more from a collective stance ratligan the narrower interests and a new
community. It thus affirms the view in Puxty et®4lthat the changes in structure of social
relations happen at the interaction of domains,re/imew principles and logics develop. It
also suggests that those principles and logicsgeam legitimacy without full acceptance if
the values they embody include openness and thinliggds.

But the study also raises questions about whetheh processes of semi-formal
institutions like the UK code can keep pace wittapidly changing market context and the
attempts by authorities to adapt formal institusiam response. Even when the processes are
open and their outcomes flexible, they remain ingstinalised. Apart from the three
responses to crises examined in this study, revisidhe UK code has become a ritualised
affair, with layers of new principles and guidebnadded to those already in place. This is a
field in much flux and one that needs continuingration from scholars, practitioners and
policy-makers alike.
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Appendix 1 — Consultation processes, 1992, 200308010

After wide-ranging interviews and exchanges ofelestt Sir Adrian Cadbury and his
committee wrote a draft code mid-1992 and invitednfal responses to it. The archive
records several hundred communications before hed &gain after the May 1992 draft
code. Following the Higgs Review in January 2008, ERC held a ‘fatal flaws only’ review
of the draft code that Higgs had proposed. Thelregs a torrent of protest that the FRC
chairman Sir Bryan Nichols8hlater recalled as ‘media noise level and the litysti. by
company Chairmen’. In this consultation, the FR@rbefrom about 180 organisations and
individuals, mainly on the corporate side, thouglnmatream investors and their associations
responded as well. In 2009-10 came a three-stagsuttation, which sought views on the
code itself and also on whether the lessons ledrneda separate study of governance in the
financial services sector might have broader appba in industry. The FRC received more
than a hundred responses in each phase, with ne&svappeared in the latter two stages.
The FRC chairman, Sir Christopher Hogg, a vete@npany executive and chairman who
had served as adviser to Cadbury in 1992, thenatldke contributions and with the help of
FRC staff fashioned a new code with a new fne.
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Table 1 - Responses of investors to Cadbury draft dmoard design

Source Comment
Postel Investment | ... the report in one or two places comes dangeraisse to
Managemerff undermining the concept of the unitary board.

(CAD-02195)

Institutional Fund
Managers
Association (CAD-
02397)

The Report draws too great a distinction betweerrésponsibilities
of executive and non-executive directors and cbeltken to imply
that their interests are somehow opposed. We [eetleat the Code
should place greater emphasis on the need fordiestior to
recognise his responsibility for corporate goveosamowever the
Board is constituted, and for the Board as a witmlecognise its
responsibility and that of each of its members.

Legal & General
(CAD-02353)

We are however concerned that Board balance betesemutive
and non executive should not be translated inteparstion into
supervisory and non supervisory functions withtthe-tier
implication that that would suggest. We see thedlars as having
different roles but equal responsibilities, withalthem ultimately
being responsible to those who elect them — theebbéders.

British Rail Pension
Fund (CAD-02453)

The additional duties proposed for non-executiveaiors (together
with the previously mentioned head of non-execiveay bring a
division into the board if non-executives are tcetan a more
supervisory role. It is probably more important fompanies to
describe their internal monitoring procedures andchally report on
their operation in the annual report than for aegahduty to monitor
being ascribed to particular members of a unitaart.

National Association
of Pension Funds
(CAD-02449)

So far as reporting to shareholders is concernaat, suggestion that
the chairman of the remuneration committee be mespte for
answering questions at the Annual General Meetiag well
undermine, to some extent, the concept of the iynitaard.
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Table 2 - Accountants’ responses to Cadbury draft oboard design

Source Comment

Coopers & | ... the language of the draft report as it standdgdea imply a sharper
Lybrand division between the roles of non-executives aretatives than the

(CAD- Committee probably intends. We do not believe tieeesatisfactory half
02363) way house between the two tier board and the gatle@poard.

Pannell Kerr | We understand and accept that there is a needdierston of

Forster responsibilities within a board and that no laigeed company should be
(CAD- capable of being dominated by one individual butaneeconcerned about the
02373) apparent belief that within a board there shoultiaeleaders. We feel very

strongly that the duty of the Board (within the styaints of the law) as a
whole is to create wealth for the investors. Thafdas, therefore, to work
as a team, and not to be put in a position whdfe¢l@Board’s main
purpose appears to be to police the activitieb®fother half. We are
concerned that whilst the report makes this poirthe.overall impression of
the report, because it deals with controls is oherev the vision of the non-
executive is that he is there to dismiss the ametcutive should this prove
necessary rather than provide positive input tdfuhge direction and
success of the company. We believe non executreetdrs have an
important role to play in bringing their broadepexience to bear on the
board’s discussions.

Ernst & We acknowledge the important contribution which +eseecutive directors
Young can and should make in this direction but beliéna the Committee’s
(CAD- expectations of non-executive directors are ursgaliWe also believe that
02447) certain aspects of the role which the Committe@gses for non-executive

directors are inimical to the concept of the umnitaoard.... The Committee’s
proposals would create a two-tier board withinldgal structure of a unitary
board. We do not regard this as tenable.
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Table 3 - Corporate reaction to Cadbury draft on boad design

Source

Comment

Lord Tombs, chairman,
Rolls-Royce plc (CAD-
02377).

In our view distinctions between the responsilaititof
executive and non-executive directors, save irtiogldo
remuneration, are both divisive and, for exampleghe
case of decision making through a two tier boarsham.

Confederation of
British Industry (CAD-
02349).

In that setting it is for the board to distributaé&tions to
its members; attempts to reserve tasks as a raleeo
class of directors will create the danger of opertire
way to a two-tier system.... We oppose the words
‘monitor the executive management’ as imparting a
supervisory role inappropriate to a unitary board.

Institute of Directors
(CAD-02423)

Whilst the presence of such a system of checks and
balances is an integral element of effective cafmr
governance, it should not way be allowed to erbée t
principle of a unitary board.

J.F. Mahony, Group
Finance Director and
Vice-Chairman,
Ladbroke Group
(CAD-02441)

| would resist any movement towards a two-tier eystl
believe that paragraph 4.3 is unhelpful as the obtée
non-executive directors outlined in it appearsdofiict
with the principle of a unitary board in so fariasnplies
that the purpose of the non-executive directots is
monitor the performance of the board. In this cehitée
non-executive directors must be monitoring the
performance of the executive members of the boartd,
the board as a whole. The draft report should benaled
to make it clear that the principle of a unitanalmbis
upheld in all respects.

Alick Rankin,
Chairman, Scottish &
Newcastle (CAD-
02455)

The code, as proposed, appears to identify nonuéixec
directors as ‘the gamekeepers’ and executivedas ‘t
poachers’. Clearly, this must be quite wrong. hash
divisive and intrusive and damaging to the positive
partnership spirit essential in a unitary boardnNo
executives have a strong requirement to encoutage,
support and to enthuse — this concept is lacking an
severely threatened by the proposals.

Peter Jinks, Company
Secretary, Cadbury-
Schweppes (CAD-
02385)

The emphasis on more involvement and accountalbilit
Non-Executive Directors emerging from Corporate
Governance must not result in or encourage two tier
Boards, which would be of considerable commercial

disadvantage to the company and its investors.
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and PRA The Failure of HBOSplc, FSA, The Failure of the Royal Bank of Scotland plc.

* Ocasio, "Attention to Attention."

® Cadbury,The Financial Aspects of Corporate Governance. The work is made up of the
code (two pages of principles) and a report prongggustifications for its recommendations.
® Nordberg and McNulty, "Creating better boards tigto codification: Possibilities and
limitations in UK corporate governance, 1992-2010."

" Cooper et al., "Sedimentation and Transformatio®iiganizational Change: The Case of
Canadian Law Firms, Soin and Huber, "The Sedimemtatf an Institution: Changing
Governance in U.K. Financial Services."

8 Spira and SlinfThe Cadbury Committee: A History.

® Aguilera and Cuervo-Cazurra, "Codes of Good Goaeee."

19E.g. Cromme Commissiofserman Cor porate Governance Code.

1 NYSE, Final NYSE Corporate Governance Rules. NasdagSummary of NASDAQ

Corporate Gover nance Proposals.

2 The Financial Reporting Council alludes to thisafrworld in the introduction to its guide
to UK corporate governance. See FR@e UK Approach to Corporate Governance.

13 This phrase is the official title of the Cadburgg®rt; Sir Adrian Cadbury moved beyond
the original scope of the inquiry to dwell on orgational recommendations for corporations
and their relationship with shareholders.

* The feeble Conservative government led by JohroMais widely expected to lose the
election that had to take place by May 1992. Théypeas itself deeply divided, over
membership in the European Community and by therasitration of Margaret Thatcher as
party leader and as prime minister from mid-1978léwember 1990.

15 For a discussion of this less formal type of isibnal theorising see: Suchman,
"Managing legitimacy: strategic and institutionppaoaches."

16 Aguilera et al., "Sovereign wealth funds: A stgategovernance view."

17 ONS,Ownership of UK Quoted Shares, 2012.

18 Katelouzou, "Myths and Realities of Hedge FundiVisin: Some Empirical Evidence."
9 This interpretation is disputed by some who readtisn 172 of the Act from a stakeholder
perspective. But the language is quite differemtfiDutch law, for example, with its explicit
duties to employees, customers and suppliers. ISe&aay,The Enlightened Sharehol der
Value Principle and Corporate Governance.

20 Nordberg and McNulty, "Creating better boards tigto codification: Possibilities and
limitations in UK corporate governance, 1992-2010."

2L cadbury The Financial Aspects of Corporate Governance.

22 FRC, Combined Code on Cor porate Governance.

23 ..., The UK Corporate Governance Code.

24 \Walker,A review of corporate governance in UK banks and other financial industry

entities: Final recommendations.

25 GreenPersonal View: Why Cadbury leaves a bitter taste.

26 Mitchell et al., "Toward a theory of stakeholdeéentification and salience: Defining the
principle of who and what really counts."”
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2" Greenwood and Suddaby, "Institutional entreprestéprin mature fields: The Big Five
accounting firms."

28 Rao and Giorgi, "Code Breaking: How Entreprendixgloit Cultural Logics to Generate
Institutional Change."

29 Greenwood et al., “Theorizing change: The rolprofessional associations in the
transformation of institutionalized fields."

%0 The failures of Herstatt Bank in the 1970s, thestaiction equipment maker IBH in the
1980s and the metals trading company Metallgesefsa the 1990s find surprising little
resonance in discussions of corporate governansedeuGermany. The first bank failures in
the financial crisis of 2007-09 were in Germanyustrie-Kredit Bank and Sachsen LB, both
of which invested heavily in US subprime mortgageusities.

31 1n contrast to the Dutch or Swiss practice, Ha#f nembers of German supervisory boards
are drawn from the workforce, a feature of Gernzamsince the time Bismarck. See Fear
"German Capitalism.".

32 See Charkhankeeping Better Company: Cor porate gover nance ten years on, ---, Keeping
Good Company: A study of corporate governance in five countries. Also, Goergen,

"Corporate stakeholders and trust."

33 Winter, Report of the high level group of company law experts on a modern regulatory
framework for company law in Europe.

34 Montgomery, "European Community's Draft Fifth Ritige: British Resistance and
Community Procedures."

% Mitchell and Sikka, "Accounting For Change: Thetltutions of Accountancy." Cousins
and Sikka, "Accounting for Change: Facilitating Rovand Accountability,"---.

3% The ‘Merrett-Sykes paper he refers to is not réedrin the Cadbury Archive, although
Alan Sykes, managing director of Consolidated Gé&lds, mentions it in a separate
comment on the draft report (CAD-02141). AnthonyrMé, a London Business School
professor, and Sykes made a second proposal camgéine accountability of auditors
(CAD-02185).

%" The PIRC submission itself is not recorded in@aelbury Archive, but the firm provided a
late draft of the document for this study and qddtere. The Cadbury Committee’s
summary of investor reactions cites long passapes the PIRC submission on other
matters but only notes that PIRC supported a ynitaard. It does not quote this passage.
% The comment referred to the E&Y submission in gehevhich was also critical of the
report in other matters.

39 For a wry look at the use of euphemisms in Brisipeech, see EconomiEtphemisms:
Making Murder Acceptable.

0 Sheehy’s submission itself is not recorded inGaebury Archive; this excerpt comes from
the committee’s summary CAD-02255.

“*1 The respect Green achieved is made clear in atrease study of his long career at BTR.
See Kerr, "Transformation at BTR."

2 GreenPersonal View: Why Cadbury leaves a bitter taste.

43 Arthur Andersen was at the time a highly respeutide in the accountancy profession. Its
disintegration a decade later after the collapsdients Enron, WorldCom and others may be
traced in part to what we might term governanc@égimentation’, but not perhaps
experiments in enhanced supervision.

4 GreenPersonal View: Why Cadbury |eaves a bitter taste.

*> The phase is used in institutional theory to disduiow contextual change can initiate
institutional reform; see Greenwood et al., "Theoig change: The role of professional
associations in the transformation of institutiared fields."
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“¢ Sir Adrian notes to the committee consideringrémponses to the draft (CAD-01265)
speak of recommendations needing to pass the ‘Matest, so called because Robert
Maxwell would have signed off his companies as ign@omplied with the code, and neither
his directors nor auditors would have challenged tew.

" GreenPersonal View: Why Cadbury leaves a bitter taste.

“8 Consider zZanot et al., "Public perceptions of snilal advertising." Also, Beatty and
Hawkins, "Subliminal Stimulation: Some New Data dnirpretation,"---.

9 ned’s (lower case) is Sir Adrian’s personal shatation for non-executive directors.

*Y Higgs received a knighthood after his review wasgposed into the Combined Code of
2003.

>1 Higgs, Review of the Role and Effectiveness of Non-Executive Directors.

2 bid., at paragraph 1.3.

>3 |bid., at paragraph 1.7.

> |bid., at paragraphs 4.2, 4.3.

> Nicholson, "The role of the regulator."

*% Owing to the circumstances concerning the souatenial, references to submissions to
the post-Higgs consultation are given only to #&pondent and the date of the response.
>" Provision A.1.5 of HiggsReview of the Role and Effectiveness of Non-Executive

Directors.

%8 |bid., at paragraph 5.1

*9 For an account of the role of rhetoric in institnglisation, see Green et al., "Suspended in
self-spun webs of significance: A rhetorical modkinstitutionalization and institutionally
embedded agency."

% Carnegie and Napier, "Traditional accountantstaursiness professionals: Portraying the
accounting profession after Enron."

®L Hinings et al., "Change in an autonomous professiorganization, Suddaby and
Greenwood, "Rhetorical Strategies of Legitimacy."

%2 1n 2009, for example, THeinancial Times newspaper produced a long series of articles
from high profile contributors, later issued as @nmgraph, ‘The Future of Capitalism’ (May
12, 2009).

®3 The term for actors agitating to change instingicarrangements was introduced in
DiMaggio, "Interest and agency in institutional ding"

®4 Zattoni and Cuomo, "Why Adopt Codes of Good Gogene? A Comparison of
Institutional and Efficiency Perspectives."

% Nordberg and McNulty, "Creating better boards tigto codification: Possibilities and
limitations in UK corporate governance, 1992-2010."

% Becht et al.The Returns to Hedge Fund Activism: An International Study, Cheffins and
Armour, "The Past, Present, and Future of Sharehddtivism by Hedge Funds, Goranova
and Ryan, "Shareholder Activism: A MultidiscipliyaReview, McNulty and Nordberg,
"Ownership, Activism and Engagement: Institutiolmslestors as Active Owners."

®" puxty et al., "Modes of regulation in advanceditsdipm: Locating accountancy in four
countries."

®8 Nicholson, "The role of the regulator."

% personal communication with the author.

O postel was reincorporated as Hermes Investmenaféanent in 1995.
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