Protecting

Television Format Rights

Sukhpreet Singh
Bournemouth University (UK)

22nd May 2008 DIME / CIO Creative Industries & IP Conference / Birkbeck/ University of London



B J Protecting Television Format Rights

Bournemouth Sukhpreet Singh, PhD Candidate (Bournemouth University, UK)

University

Context

22nd May 2008 DIME / CIO Creative Industries & IP Conference / Birkbeck/ University of London 2



B\UJ Protecting Television Format Rights

Bournemouth Sukhpreet Singh, PhD Candidate (Bournemouth University, UK)

University

& TV formats account for 45% of entire UK’s
TV export business (DCMS, ‘05)!

¢ Global format business are in excess of € 2.4 bn
(FRAPA, ‘04) — expected to be € 3.5 bn now!

&' IPRs protect creators & owners of creative
output from copying — not so easy for TV formats!

DEAL || NCI==7-X4}

Unique Problem

« ATV format is an idea of a TV show sold from one
territory to another where it is remade as per local
preferences.

» The ‘actual’ programme is not sold but the idea is!
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Fundamental Research Question
With no certain specific legal framework for protection of
TV format from copycats,

| v What contributes to the increasing global trade of TV
formats despite the legal uncertainty?

v' How are formats developed, bought and sold?

v How is regulation responding?

Research Design & Methodology
» Pragmatic / integrative mixed methods research.

» Content analysis of 59 format rights disputes (instances & cases collected through
legal databases, trade press and the internet).

» Literature based theory generation of marketing strategies as a protection
mechanism.

22nd May 2008 DIME / CIO Creative Industries & IP Conference / Birkbeck/ University of London 4



B J Protecting Television Format Rights

Bournemouth Sukhpreet Singh, PhD Candidate (Bournemouth University, UK)

University

Glimpse of Empirical Data
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April 2008 Format Rights Dizputes Databse from the TV irade weekly 'Broadcast' 1955 - 2007 () Sukhpreet Singh
| —
Broadcast
¥ ear Issue of Dispute P laintiff / Defendant Infrigement Lenal Action Settlement / Ruling Remarks / More Details
‘Broadcast’ Juri sdiction Claimant of Claimed
Original Format
1989 04 -8ug-59 Mewy Zealand Hughie Green Broadcaging Copyright Yeg Ruled againd the |Greensued BCN in High Court of Mevy Zealand in 1979,
[ Oppartun Corporation of Mew Ingfringement, plaintiff. Mo adion. |da,iming that The New Zealand program me cortained
Khocks) Zealand Pazsing off cettain features of his onginal programme | including the
{ O it nity nam e, various catchphrases used by Green | the use of
Khocks) “sponzors to introduce contegants and & "dapometer”
to measure studio reaction. The court dismizsed the
case in 1983 forcing Green totake it to the Privy Council
in UK which also dismizssed it in 1959, Green was unsable
to provide tangible scipts of his so called 'forn at' and the
courts did not see his program me concept as a dramatic
work capable of copyright protection. In the words of the
Lordships ofthe Privy Coundl, "a dram stic work must
have sufficient unityto be capale of performance”.
Secondly, Green failed to showwif his format, broadcast
on British TV, had any reputation in Mew Zeland or the
accdszed had caused any financial ham to Green while
the showwa s boadcast in Mew Zealand and hence an
action of passing off could be allowed.
1990 21-Sep-90 UK Diverse LW T (London Copyright Threatened, but | Settled Out of court. |Settled on May 3, 1991 . LWT had clarfied that the idea
Productions Weekend Infringem ent of the not filed. LW T paid Diverse  |was put forth by Oliver James, a writer and Diverse was
(urtitled trestment'| Telesision), an|TY ‘treatment ofan Produdions an brought in only as a line producer, which in any case
of & sex related | contractar (for their idea", & non- undisclosed sum of [failed to get validation from |ndependant Broadcasting
sefes ez Sex Mow) payment of money and Diverse |Authority as an educstionsal programm e; prompting LW T
development fee. accepted LWT's  [to redvelop the idea. Diverse daimed that LAT changes
moral and legal rights [were minor in nature only. Diverse had fikst gone to the
in Sex Now . Office of Fair Trading for upholding their programme
idea and payment of developm ent fees. OF T asked
Diversze to solve it mutusllyasitit deemed t a
contractual dispute.
1991 07 ~Jun-91 UK Darloww Smithzon | Lagan Television Copytght Ma. Only powy Seftled out of court. |[Smithzon's accusation against Lagan sugg ested that
[urtitled [z gra clice ==res) Infingement of reported intrade According tothe  [they had ‘MNever been approached by Lagan for uze of
'programme series sefies idea. press, though it | newsreport, Lagan [the programm e idea' but & smilar series proposal has
sHgge stion”) waz labelled legal| saidthe matter had |been submitted by Lagan 1o Three East.
o] heen resolved.

Page 1 of 9 of the Database Part 1
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April 2008 Format Rights Disputes Databse from the TV trade weekly Broadcast' 1955 - 2007 (c) Sukhpreet Singh
Year Issue of Dispute P laintiff D efendant Infrigement Leqal Action Settiement f Ruling Remarks / More D etaile
‘Broadc ast’ Junisdiction Claimant of Claimed
Original Format
1992 20092 Sweden Action Time (Love | Danmarks Radio & Copyright “Yes. Action Time | Ruled. Undisclosed |Mote that Danish programm es were setchable all over
at Flrst Sight) Televizion (Higter infingement had zold a form st |payment sum paid by|Scandinnavia, i.e. including Sweden, hence thisadion in
Fa Spil [Heart to T4 in Sweden | Danmark Radioto  |Sweden. Stephen Leahy, creator ofthe showand CEO
game]) and felft that Action Time. of Adion Tim e hailed the developm ent as "reaffimm ation
Danmarks Radio of our rights to market the showand protect our ideas".
had crested a In UK, the format was seen on Sky One by UK
com peting copyin audiences.
Denmatk after
1993 054ow-93 France BBC Enterprises |TF1 [ Extraondinaie) Copyright Mo, only Mot known According to the report there was & non-comittal
France [ Mosl's & Plaigance Films |infingement of their| threatened. After response to BEC s first communication, but the threat of
Howuse Paty popular hidden comm unication legal action brought TF1 to com municate and resolve the
shovvn on MTY cam era fonn at! hetwesn the matter.
France) companies, the
[iade =TT TR
take down from
TF1's schedules.
1934 14-lan-94 Lk Fremantle Plus Copyright High Court wit, Mat known It is apparert that Frem antle choze a light weight
Intemational (Let's| Communications  |Intingem ent... repar| claiming $100 000 opponent to et an international industry precendent
Make a Deaf and Technaology |t said "Failure to pay| licence fee on through means ofthestening and legal coercion.
Password, Shop | Guernsey (forthe | licence fees forall | each showplus
i Yo Deag, respective Turkish | rights needed far | 5% interesttill it is
Superma ket language wersions | the production and not paid.
Sweep of Fremantl'es broadcast ofthe
gam eshowns) Turkish language
versions of the
programimes"
19594 25-Mar-94 LIk David and Kathy | C4 (for Supefan Copyright "began legal Mot known Reported in Septem ber 30th edition, see below:. Roses
Rosze guiz in Doyt forget Infringemert action" said that they had desized the orignal idea and gave it to
lindependent) yourtootbrish C4 commissioning editor Seam us Cassidy.
shiowd
19594 22-Apr-84 GeMm any WDR Germany E ndemaol Copyright Yes Mot known WOR claimsthst Endemol & RTL plagiarised Medisch
[ Medisch Centrarm| Ertedtainment & Infringem ent | Cenimm We s to make Staathink [interestingly'WDR
West) RETL [ Stadtiing)  |[Plagiarism, copying had bought rights to MCW from Endemal inthe first
drama szries] place]
19594 19-Aug-94 Spain Endemal Artena 3 (Spainsh Copyright Endem ol sued Ruled in favour of  [Endem ol took Antena 3 to court as it wanted it orginal
Ertertainment |broadcasters to-fe- infingement Antenaina Endemal, Antena 3 [formatto be sold to Tele S as Love Lefters. The judges
(Love Leflers) trogdeast show) Madric wasbarred from ruling wes described as 'em phatic'. Endemoal had a
[Alondenas) court making and differert format "4 you need is love' licenzed to Artena
and won the case.| broadcagting similar (3. Endem ol was also seeking to buy an inde pendent
show, producer to increase its presence in Spain .
Page 2 of 9 of the Database Part 1 Page 27 [2 ] ofthe Transfer R eport
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April 2008 Format Rights Disputes Databse fom the TV irade weekly 'Broadcast' 19585 - 2007 () Sukhprest Singh
Y ear Issue of Dispute P laintiff / Defendant Infrigesment Legal Action | Settlerment /Ruling Remarks ! More Details
‘Broadc ast® Juri gdiction Clairmant of Claimed
Original Format
Usa RDF (Wite Swap) RTLZ Copyright Mo Mo RDF had optioned the Wife Swap formatto RTLin
[Frauentausch) Infringement Gennany, which hesttated for zom e time in producing the
show RTL2 (RTL's gigter channel) szized the
oppurturtiy and produced the shov withowt RDF's
involvment. RTL did want to take a sister com pany to
court and R DF wasnt sure of succeeding in & court
action without RTL's support.
LSA Mark Burnett & | FoxNetworks ( The Inappropriste Yes Ruled against Mark Burnett had approached Fox withthe idea but had
MNBC [ The Mext Great Charme) | Boxing Procedures daimant. eventuslly sold it to NBC. So Foxdid a deal with
Contender) Endemol and Oscar De La Hoya's Golden Baoy
Frodudions (sic)to make The Mext Great Champ and
get it to air before NBEC's version.
usa Leigh Ann Burton |Cscar De LaHoya & Breach of es, Ruled agsinst Buton alleges she filed 5 treatment with the Weiter's
(Independernt Golden Boy Confidence daimant. Guild of America which she faxed to Dela Hoya's
P roducer) Prom ations ( The Golden Boy P romotions, enguiring westher the company
Next Great Champ) wanted to develop the project. She alleges that she
pitchied the ideato de La Hova ina mesting and he and
hi= com pany agreed not to use the idea without her
consent unless she was appropriately compensated.
2005 07 ~Jan-0% usa R DF Media (Wife FoxMetworks Copyright & Yesg, for £9.5m Mot knowan Fox's showhad a twist over EDF's az it included 5 cash
Swap) (Trading Spouses Trademark (F18m) prize, nat in the orginal . However Stephen Lamber,
Meet your nesy Infringement head of RDF | sxid "This isthe mog clear cut case of
m o my) & [Ripping-Off RDF's copyright the ft in the history of reality genee"
Producers Rocket flagship form at]
Sdence Laboratory
2003 25-Jan-03 Belgium Tailor-Made Film s |WRET - Belgian public Copyright Sought an failed to get Lppeal planned for damages; note that Tailor-made had
[Come and have 2 broadcaster(De Infringment [direct | injunction against injunction asthe  [been in touch with WRET but did not produce because of
oo i wou think you Thitisploeg) copy] the show judge daimed he was (budget differences.
gre smart enodgh) not in & postion ta
reach a wvendict and
"dizgualfie d" himselfl

Page 8 of 9 of the Databaze Part 1
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April 2008 Format Rights Disputes found through other sources (ie. not through 'Broadcast” () Sukhpreet Singh
Year Source | Jurisdiction | Plaintiff / First Defendant | Infringement Legal | Ruled /Settled ouwt Remarks’ More Information |
Creator Claimed Action of Court! other
er sources
2001 | WY Times Lsa, Surivor Fox Copyright s Sefttled out of court [The crestors of "Survivor and its netvaork, CBS, accused Fox and the crestors
Productions LLC | Broadcasting | Infingement of "Boot Camp" of stealing the concept behind the showy from "Survivor. The
Co suit asked for an injunction to prevent the show from continuing on the siv and
for unspecified damages. CES said that the format a5 well a5 the ook and feel”
of "Boot Camp' was a deliberate copy of "Survivor" and thus an unlawiul thett of
intellectus| property. "Boot Camp" was idertified in neswspaper reports and
critigue s as similar to "Survivor” in many ways, with the format being oten cited.
CBS filed its suit inthe Federal District Court in Los Angeles, where it said it had
been pitched the series first but in a format not nearly =0 similiar to "Surevivor
and that the show changed after it went to Fox. Fox said there was "absolutely
no basis" forthe daims made by CBS and that "the showes ane very different and
we beligve thisis a frivolous laneuit."
The case vwas dismissed ater the partie s came to an out of court settlement.
2002 | Lex Orhis Indiz Anil Gupta & Kunal Breach of ez Ruled, in favour of | The plaintiff conceived the idea of 'Swayamvar', a reality television show
MewDelhi others Dasgupta & Confidence plairtiff, the court  |conceming match-making in the Indian cutture. The plaintiff shared & concept
Mews etter [ Swayaiwar Cthers grarted an injunction. |note onthis with the defendants. Later, the plairti ff came across a newspaper
AND [Taal [ Shubh And lead time of 4 |report infonm ing that the defendants were coming out with a similar sounding
Internation Communications] | Wivah) [Sony manths was provided |reality match-making show. The plaintiff sought injundion from the Delhi High
al Finance Entertainment to the plaintiffto get [Court. The court held that the concept developed and evalved by the plainti ff
Larw Television the showon air, failing|was the result of the work done by him upon the m sterial which may be available
Rendew Incdia] which the defendants |in the public domain. However, what made the concept confidential was the fact
were free to broadcag|that the plaintiff had uzed hisbrain and thus produced a unigue result applying
theirs. the concept.  Ewertually, the defendants crested their showewith a different
name but a similar concept.
2002 | Financisl China BBC YWoddwide & Shanghai Copyright Yes Indete mainate, new Indeterminate, new report misleading
Times ECM Productions | Oriental T% & | Infingement repot miskeading
[The lWeakest Wangfeng
Link) Media
[ Fortune
Test)
2002 |BBEC Mews C hina Alondon based | =henzhen Contract tort ez Ruled, court forced  (Incomplete news tem, though indications are that the Chinese cable channel
television Cable [ Fo paymert to the was forced bythe courts to pay outstnadin dues incurred on & format sale.
Company Blngo) plaintiff.

Paye 2 of 8 ofthe Databass Part 2

P age 28 [2] ofthe Transfer Report

220 May 2008

DIME / CIO Creative Industries & IP Conference / Birkbeck/ University of London



B J Protecting Television Format Rights

Bournemouth Sukhpreet Singh, PhD Candidate (Bournemouth University, UK)

University

Observations

22nd May 2008 DIME / CIO Creative Industries & IP Conference / Birkbeck/ University of London 10



B J Protecting Television Format Rights
Bournemouth Sukhpreet Singh, PhD Candidate (Bournemouth University, UK)

University

Quantitative Observations from Format Rights Disputes Database 1987-2007
Sr. Type of Observation Broad- | Out | Other | Out| Sub Total %
No. cast | of |Sources| of [ Total
A B C D | E=A+C | F=B+D | G=EIF
1 |Copyright primary focus of 34 41 13 18 47 59 80%
2 |Breach of Confidence |primary focus of 3 41 2 18 5 59 8%
3 |Contract Tort was the primary focus of 2 41 1 18 3 59 5%
4 |Passing Off was the primary focus of 0 41 1 18 1 59 2%
5 |Other factors contributed 5%
6 |Breach of confidence - secondary focus of 3 41 4 18 7 59 12%
7 |Passing Off - secondary focus of 1 41 1 18 2 59 3%
8 |Trademark - secondary focus of 1 41 1 18 2 59 3%
9 [No. of court filings (disputes became cases) | 23 [41 ] 15 |18 38 | 59 | 64%
10 |No. of disputes ruled (overall) 10 | 41 12 18 22 59 37%
11 |No. of disputes ruled (to court cases) 10 | 23 13 15 23 38 61%
12 |Court rulings favouring claimants 3 10 8 12 11 22 50%
13 |Court rulings favouring defendants 7 10 4 12 11 22 50%
14 [No. of copyright infringements held (overall) 3 41 4 18 7 59 12%
15 [No. of copyright infringements held (in rulings) 3 10 4 13 7 23 30%
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Total

Format Disputes per year —— Other Sources
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Types of Format Disputes (i.e. Nature of Claim)

Copyright, 80%

Other, 5%

Passing Off, 2%

Breach of
Contract Tort, 5% Confidence, 8%
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No. of Format Disputes per Country

20
181
161
14
12
10
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! ! L ! L

UK USA Australia India New China France Germany
Zealand
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Comparision of Disputes
which reached courts, were ruled on & were decided on 'copyright'

Copyright infringement was
upheld in 12% of disputes.

37% of disputes were ruled
by a court.

64% of disputes turned into a
legal case to reach a court.

59 overall format rights
disputes were collated from
all over the world.
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Percent of Court Rulings Favouring Claimants or Defendants

50% 50%
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Theory Generation
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Marketing Strategies for TV Formats Protection
Strategy

Attend international television trade-shows to showcase your format
to the industry.

Creates pecking order & ground rules for business relationships.
Legitimises creator as originator and dissuades copycats.

Literature

Trade fairs establish identities of participants, instruct them in the
business culture, & foster common-sense assumptions about how
the industry functions (Penaloza 2001)

Trade fairs differentiate similar products and provide a terrain for
producer’s corporate brand identity (Havens 2003)

Buyers at trade fairs act as cultural gatekeepers actually responsible
for appraising and acquiring programming (Harrington & Bielby 2005)

22nd May 2008 DIME / CIO Creative Industries & IP Conference / Birkbeck/ University of London 18



B IJJ Protecting Television Format Rights

Sukhpreet Singh, PhD Candidate (Bournemouth University, UK)

Bournemouth
University

Marketing Strategies for TV Formats Protection
Strategy

« Develop good visual brand identity to create lasting impression.

 (Create fit with the carrier i.e. broadcaster’s brand to reduce
audience dissonance.

Literature

« Viewer dissonance for the channel brand can affect the reception of
the programme and vice versa (Singh 2004, Drinkwater 2007)
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Marketing Strategies for TV Formats Protection
Strategy

« Create brand extensions into spin-off programming.
« Merchandising of the format into related products.

Literature

« Relationship of consumer and brand strengthens as it moves
through generic, expected, augmented and potential levels (De
Chernatony & Macdonald, 2003)

« Consumers visualize brand image as consisting of a hierarchy of
attributes, benefits and values (Davis, S. in Kotler, 2003)
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Marketing Strategies for TV Formats Protection
Strategy

« Create B2B merchandising / incentives to convert format buyers.

« Use B2B print promotions where necessary (e.g. Endemol print ads
in Broadcast against Granada copying their format.)

Literature

« Advertisements, trade-press reviews, in-person sales calls to buyers,
and B2B programme merchandising gains visibility in a
broadcaster’s premises and the minds of the programme buyers
(Havens, 2003).

« These strategies help distributors to inform buyers about
forthcoming shows, provide information on shows already achieving
high ratings for other broadcasters or territories & reinforce the
decisions of existing buyers (Eastman, et al., 2002).
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Marketing Strategies for TV Formats Protection
Strategy

« Create a strong company / producer’s corporate brand identity to
influence format buyers.

Literature

« Corporate branding helps to maintain credibility of product
differentiation in the face of imitation and homogenization of
products and services (Hatch and Schultz, 2003).
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Marketing Strategies for TV Formats Protection

Strategy
« Be in sync with producing nation’s established programme brand
values.
Literature

« Clear image or reputation of the producing nation can also play an
important role in its reception from programming buyers (O’
Shaughnessy and O’ Shaughnessy, 2000 cited in Havens, 2003).

« Qver the years, Latin America has acquired a reputation for
telenovelas, Britain for its game shows, Japan for its animated
programming and The Netherlands for its reality TV shows (e.g.
Big Brother and I'am a Celebrity).
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Marketing Strategies for TV Formats Protection
Strategy

« Move cautiously into diverse format types (such as moving from
reality to telenovelas) as one-off formats may be copied easily.

Literature

« The reputation of the production company (as well as that of the
director or writer) can make or break a deal with programme buyers
though these generally fail to travel through to the actual intended
viewership (Harrington & Bielby, 2005)

« Companies such as Celador are known for glitzy, heavy prize
money game-shows or RDF Media (UK) has a reputation for the
Swap format (e.g. Wife Swap, Boss Swap etc.)
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Marketing Strategies for TV Formats Protection
Strategy

« Keep innovating, particularly locally, if your format has been a hit
once (E.g. Who wants to be a millionaire?).
Literature

« Branding creates consumer inertia — barrier to change consuming
habits (Reizbos, 2003)

« Brand innovator gives copycats a moving target and remains ahead
of the competition (Kapferer 1998)

 International coalitions increased the marketability of a programme
internationally as the foreign partner understands the programme’s
attributes desired by its own domestic audience (Hoskins &
McFadyen 1990)
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Marketing Strategies for TV Formats Protection
Strategy

« Create viral marketing by nurturing fan communities.

« Fan communicates can create negative feedback about imitating
formats.

Literature

« In marketing popular culture, an emergent strategy needs to be used
as the product is not entirely under the control of the producer;
rather it is the audience which makes it popular (Bjorkegren, 1996)

« The Blair Witch Project — entralled users and simultaneously
spurred curiosity (Klien and Masiclat, 2002)
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...Questions/ Suggestions for improvement

Thank you for attending...
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