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Copyrighl and the Economic Effects of Parody

Abstract

The status of parody and related derivative works within the UK copyright framework lacks
clarity and has bean recommended for further policy study in two recent independent reviews:
the Gowers Review of Intellsctual Proparfy in 2006 and the more recent Hargreave s Rsvisw
of Infellsciual Property and Growth published in 2011, The review documents highlight the
dual importance of parodic works both as a form of cultural expression and as a potential
source of innovation and growth. & key recommendation made by Hargreaves iz that the
Government create a new fair dealing copyright exception for parody. However, a shortage
of empirical data renders policy intervention in this area difficult. The issuea is complicated by
the inherently creative nature of parody, ambiguity about its definition and the multiplicity of
economic and legal approaches that may be applied.

In Dacember 2011, following a call to tender procedure, the UK Intellectual Property Office
(PO commissioned the Centre for Intellectual Property Policy and Management (SIPFM) at
Bournemouth University to undertake research into the potential effects for rightsholders,
creators and audiences of introducing a copyright exception for Parady in the LIK.

This synopsis reports the Key findings from two complementary studies carried out by the
rasearchers. Study | presents new am pirical data about the rate and nature of parody content
production on the online wideo platform YouTube, and its impact on commercial exploitation
of original works where they can be considered to be part of the same market. Study |l distils
regulatory options for a parody exception from a com parative review of seven jurisdictions.
The current synopsis document contains three parts.

First, it discusses the empirical findings from Study |. & sample of 8289 user-generated
music ¥ideo parcdies was constructed relating to the top-100 charting music singles in the
LK far the year 2011, The key findings are:

- Parcdy Ie a significant consumer activity, On average, there are 24 user-generated parodies
avallable for each original video of a charling single.

. Thera 15 no evidence for economic damage to righis holders through substiblion: The prasencse
of parcdy content Is cormelated with, and predicts larger audiences for original music videcs,

- The potantial for reputational harm in the observed sample is Imited: Only 1.5% of all parcdies
sampled ook a directly negative stance, discouraging viewers from commercally supporting the
original.

- Observed crealive contributions were considerable: In 78% of all cases, the parodist appeared
on camera (also diminishing the passibility of confusion).

. There exiats a amall but growing markat for skilled user-generated parody; Parodists who
exhibit higher production valuee In thelr works attract larger audiences, which can be monetised

via revanue share with YouTubs.
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Secondly, this synopsis presents a distilled discussion of the legal treatment of parodies in
seven jurisdictions that have implemented or are considering implementing a copyright
exceplion for parody (Australia, Canada, France, Garmany, Metherlands, UK, and USA). The
underying principles (including economic and constitutional) gowerning divergent legal
approaches are identified, and a list of policy options is presented.

Thirdly, this synopsis documeant provides a synthesis of the legal analysis and the am pirical
data. Each of the policy options idantified in Study |l is examined for its likely impact on the
empirical sample gatherad in Study |

Finally, some recommendations are made.
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Context

Many countries, both inside the Europsan Union and in the common law tradition {(Australia,
Canada and USA), afford special treatment to parody (and related cultural practices, such as
caricatira, pastiche, satire and burlesgue) within their copyright laws. Under EU Law, a
specific copyright exception 'for the purpose of cancafure, pamdy or pastiche' is possibla
within Article 5(2) of the 2001 Information Society Directive’.

The LIK does not explicitly recognise parody as a copyright issue. In fact, the doctrinal base
of UK copyright la'w poses a particular risk. The general test for copyright infringement, under
saction 16(2) of the Copyright, Designs and Patents Act 1988 (hereinafter COPA 1088) is the
taking of the work "as a whole or any substantial part of it". Parodic freatment, almost by
definition, involves a taking of substance, since, if the object of parody cannot be recognized,
the parody fails.

The UK Courts only once considered a fair dealing defence in the context of parody (section
A0(1) COPA 1988 F, and the widar public interest defence (section 171(3) COPA 1888) has
yat to be invoked successfully.

The Hargreawes Review [2011) recommendad that 'Govemnmment should firmly resist
over-regu lation of activities which do not prejudice the central objective of copyright, namely
the provision of incentives to creators'.” Hargreaves argued that using the full rmnge of
exceplions "will reduce transaction costs and stimulate new works in growing sectors of the
creative economy’ [5.36]. The Review also asserted that, in the digital context, video parody
specifically ‘encourages literacy in multimedia expressions in ways that are increasingly
essantial o the skills base of the economy’ [5.25].

This research assesszas the policy options regarding the introduction of a parody exception
in several steps.

First, an empirical study of music videos an the YouTube platform investigates if commercial
exploitation of original works is affected by the presence of parodies where they can be
considered to be part of the =ame market and to ‘what extant parodies may be a potential
source of innovation and growth for the LK creative economy in their own right.

Secondly, a comparative review of the treatment of parodies under copyright law in seven
jurisdictions was conducted, distilling those (economic and non-economic) rationales
underying the tests developad by legislators and courts.

Thirdly, the legal rules identified by the comparative review are applied to the empirical
sampla, in order to assist the assessment how desired innovation and growth benefits could
be made available while ensuring, at the same time, appropriate incentives to original
production and distribution for creators and rightsholders.

1 Directive Z00129EC of ihe Eurcpean Fariameni and of the Counci of 22 BMay 2001 on 1he
harmonisation of certain aspects of copyright and related rghis in the nformation society.

2 Kanmard v Lewis [1983] F.5.R. 343 [Ch.O}

3 Dighal Opparfurfy: A4 Reviaw of infalectiral Proped)y and Growth: An Independant Report by Profeszar
tan Hargreaves [London: Imelleciual Prapsrty Office; 2011: Recommendation 5).
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1. Summary of Empirical Study

The aim of this study was to gather and analyse objective data about parody video creation
and its potential impact on the market for orginal works. The ressarchers collected a
significant amount of data about parody audiences and creators on the YouTube wideo-
sharing service. The YouTube platform was chosen for its dominance in the emearging onlina
video market and for the opportunity it provided to obsarve user-generated production in an
online marketplace whera original licensed music videos and parodies exist next to each
othar. This provided a basis to explore the extent of parody content production as both a
commercial and a cultural activity and to analyse the relationship between the presence of
parcdy treatment of a work and the successful economic exploitation of that work,  Whila
YouTube is, in part, a licensed environment {(where rightsholders have a choice of removing
infringing material, ar benefiting from royvalty arrangementzs). the ampirical results relating to
the potential economic effects of parodies are applicable to non-licensed platforms (which
was the status of YouTube before being bought by Google Inc. in 2008, and which remains
the case for many new digital start-up firms

It should be noted that the presant study is focused exclusively on one type of media — tha
music video — characterisad by it own set of assthetic and commercial dynamics, which
may not be generalisable to all mediums and contexts, Specifically, the music video is a
composite work, consisting of an underlying sound recording. musical composition, lyrics
and video recording. This is a groundbreaking study — one of the first to collect quantitative
data on parody creation and viewearship behaviour, however, it is necessarily limited in scopsa
and reflects a strategic judgement about how to most efficiently capture large amounts of
data on a commaon cultural practice. The msults of this research are not exhaustive but
should instead be seen as indicative of broader trends taking place in online environments:
Repurposing of media across formats, audience engagement with commercial texts, remix
and mashup as aesthetic forms, and markets characterised by viral social networking effects.

Future research might be conducted to determine whether the same or similar dynamics
haold for other types of online media, for example, parodic still images, popularly known as
‘image macros, or audience generated fan fiction, some of which might fall under tha
definition of parody. Offline parody markets may also exhibit unique dynamics. Howeaver, it
is the assertion of the researchers that onlineg production of parody quantitatively surpasses
that of offline media and will continue to do so, making it a particulady germane site from
which to offer forward-looking policy guidance.

For the purposes of this synopsis, we summarise the methodology used in the YouTubsa
study, followed by five key findings. The results of the empircal study are discussad in
greater detail in the accompanying study document [Report |: Evaluating the Impact of
Farody on the Exploifation of Copyright Works: An empincal study of music video conterd on
YouTubea).
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1.1. Methodology

YouTube is the world's most popular online video sharing service, with over 800 million
unique visitors per month, accassing 4 billion videos per day. While it i= well known as a
platform for amateur user-generated video content, YouTube also hosts commercial content
on channels such as Vevo, a partnership between Google, EMI, Sony Music and others. In
fact, the most extensively exploited commercial product on the platform is the music video,
baing well suited to the short length of the YouTube farmat, and enabled thraugh advertising
rewanue share partnerships with music labels. Because viewership data is publicly availabla,
it enabled researchars to evaluate the possible effects of pamdy content on the fortunes of
commercially licensed works. The study therefore focused on the music video market, with
the unit of analysis being the individual music video, comprised of several copyright-attracting
elements: the original sound recording, the video recording. the lyrics and the musical
com position.

The British Charts Company publishes data on the retail popularity of music in a variety of
genras and formats. The weekly Top 100 Singles Chart was used to generate the primary
sample, selacted becausa it offers the highest level of resolution (chart frequancy) and depth
inimber of places on the chart) compared with other publicly available data. The key
advantage of thiz chart over other formats is that it provides the widest possible view of the
music retail business available to researchers, covering hit songs that place in the top ten as
well as minor retail successes that would not be visible in a top-10 or top-40 chart. The
singles chart was preferred ower the albums chart because it enables direct comparisan with
the units of analysis in the secondary sample: Individual works.

The researchers recorded all music singles that made a first appearance in the Top 100
Singles Chart from Tuesday, 4 January 2011 to Tuesday, 3 January 2012, yielding a total of
375 individual tracks. This sample size reflects the fact that most songs were present on the
chart across multiple weaks.

The ariginal sample of 375 music tracks was tiangulated against the YouTube commercial
wideo channels to ensure that an officially licensed music video was present on the video
hosting service. We define ‘officially licensed wersion’ as a video upload that can be clearly
attributed to the original artist ar rights halding music label. Thiz included videos availabla on
the YouTube Vewvo sendice as well as videos uploaded to a channel belonging to the music
label or artist. Un-licensed music videos or uploads, where the attribution could not be
definitively established, were not included in the final sample. Afurther 32 songs from the
original sample were thus jettisoned because they did not have corresponding music videos
on YouTube that could be clearly attributed tothe legitimate rightsholder. The cross-checking
process left a primary sample of 343 original licensed music videos, from an original sample
comprised of the top-100 charting music tracks from the year 2011,

7
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The next phase of the research involved locating user-uploaded parody videos, referencing
the commercial music videos in the primary sample. The researchers used You Tube's search
functionality, and in each case entered a search string consisting of the song title plus the
wiord ‘parody’. While the authors acknowledge that this approach imposed limits on the
sample, it was deemed appropriate to leave the choice of distinguis hing betwesen parody and
othar types of work to the video creator. This approach avoided the need forthe researchers
to make a subjective a priod judgment about what constituted parody and consequently what
wiolld be included in the sample. The current sample reflects a working definition of parody
inharited from YouTube creators themealves.

Four research assistants, including the primary investigator, were responsible for identifying
and coding the sample of parody videos. The primary sample of 243 licensed music videos
yielded a total of 8,299 parody videos, found using the YouTube search engine. A sample of
1,845 parodias from within the total sample were subjected to further scruting to determine
the characteristics of online music video parodies, including the target of critique, the
production values in the video, the quantity of copyright matarial used in the derivative work,
and the amount of commercial exploitation of these new works (see section 4 balow).

To streamline the coding process, a survey instrument was developed in SNAP to collect the
details of each individual parady. Fareach parody, researchers recorded details such as the
type (weapon, target, etc.), number of views, the presence of advartising or calls o action in
the wideo, the nature and severity of critique directed at the crginal work, copyright elements
thatweretaken from the original and those that were added by the parodist, and the prod uction
values present in the parcdy. This data was then exported to SPSS and Excel for analysis.
Two key warables from the study were the number of parodies related to a single ariginal
wiork and the aggregate parody audience. These were used to evaluate the presence of
economic effects caused by the existence of those parodies. Other aspacts of the study,
such as the nature and extent of copying and transformative use present in the parody
sample, offer insight into the potential effects of the range of policy options on parodists and
their audiences.

YWhat follows are the five key findings from the shidy, discus=sad in greater detail in the
accompanying document, Report |1 Evaluating the Impact of Parody on the Exploitafion of
Copyright Worka: An empirical stidy of music video content on YouTubes.
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1.2. Parody is a highly significant consumer activity

Yiorking from a sample of 243 commercial music videos, the researchers located 8209 user-
uploaded parodies, indicating an average rate of parcdy production of more than 24:1.
COnline parody was found to encompass a broader range of communicative intentions,
stratching the traditional academic definitions of the activity. The majority of the sample fall
into one of the traditional categories of either weapon or target parcdy. Target parodies,
directed at the original artist or work, accounted for 25% of the total sample. Weapon parody,
which takes as its focus a critique of a third party issue or phenomanon, made up a further
21% of the works observed. Within the weapon category, we observed a wide range of social
and political expression, mnging from comments about race, gender and religion, to satirical
commentary on the intellectual paucity of mass media, the commercialization of the Intemsat,
and the causes of the recent banking crisis.

In addition tothose traditional definitions, the researchers encounteraed a third type of parody,
which accounted for 21.6% of the total sample and which we termed ‘self parody’. In these
videos the uploader turned the critical eye on themselves, rather than the original artist or a
third party. Finally, the researchers discovered a range of other amateur performances,
labelled as parody, which did not contain any discemible target of critigue and therefore
could not be easily defined. Thay include a range of communicative acts, such as karaoke,
choreography, remix, mashup or machinima. YWe have termed these videos ‘mislabellad!
othar, and they account for 12.9% of the observed sample.

Figure 1.1: Parody sample by type (n=1845)

B Targat

B Weapon

" Self-parody
B pdislabeled
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1.3. No evidence that parody causes economic harm from substitution

A doctrinal but empirically untested view is that parody may harmn the market for an original
wiork by acting as a substitute and siphoning audience away from the original. The results of
this study suggest that no such dynamic is present for music wideos on YouTube. In fact, the
presence of parody is positively correlated with size of audience for commercial music videos
(see Figure 2] Statistical analysis suggests that while minimal, the positive impact of parody
iz most significant for works that are not commercially successful before appearing on
YouTube, These ‘minor hits' appear to be most susceptible to a lift provided by publicity and
awareness generated by a large number of parody videos available elsewhere on the

platform.

Figure 1.2: Distribution of 343 original works and presence of parodies
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4 Regers, Mark, Joshua Tomalin and Ray Corigan [2009) The aconomic impact of constmer cop right
mxceptons: A Marafiine review. London: Corsumer Foours.,
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Despite the indication of a statistically significant positive relationship between presence of
parcdy and the success of a licensed work on YouTube, the direct impact of parody creators on
the fortunes of original rightsholders remains limited by overall lower audiences for parody works.
In 82.4% of cases, the aggregate parody audience (adding up all parody treatments located by
the researchers) was less than 10% of the audience for the orginal work. In only one case was
the aggregate parody audience greaterthanthatforthe original work, and therewas no anecdotal
evidence for harm in that case (it lies within the 85% confidence intervals for the predicted
distribution of commercial audience viewsarship}.

Basad upon these two findings it can be concluded that parodies do not function as a substitute
for the originals. Comrelation between presence of parody and the size of audiences for the
commercial work on YouTube suggests that the same dynamic that makes songs attractive to
parcdists may help rightsholders exploit their works on that platform. The cormelation appears to
hold for parodies of all types as weall as those with high production values and commercial intent.

1.4. The scope for reputational harm caused by parodies is limited

Another direction of inguiry was to explore whether negative treatment of an original work could
harm the market for the original by lowearing its reputation in the minds of potential consumers.
While 35% of parodies observed in this stidy contained a critique aimed at the original work,
only 4.4% of those (or 1.5% of all parodies sampled) took an explicitly negative stance
discouraging viewers from commercially supporting the original. Within this broad category of
target parody, a much larger proportion (53%) referenced the original in a light hearted or
raes pectful way., Two music videos which attracted a disproportionately negative response from
parocdists, Cher Lloyd's Swagger Jagger and Rebecca Black's Frday, parformed within the
expected [95% confidence interval) range for all commercial videos with a similar number of
parcdies, suggesting that even concentrated, highly negative parodic treatments did not harm
the originalwork. In other words, it appears to be more advantageous for a commercial video on
YouTube to attract parodies, even if highly negative, than to have no parodies at all.

1.5. There is evidence of a high degree of creative input by parodists

Although parody is by nature a derivative work whose impact is derived from referencing an
ariginal, we observed a significant amount of new creative input in the parody videcs studied.
The majority of music video parodists on YouTube (77%) copied the original sound recording in
their work; however, some 50% of the sample added new original lyrics to the parody, while BE%:
of creators added a new original video recording. This pattern of creativity is consonant with the
broader emphasis of YouTube on video sharing and on ‘broadcasting oneself. |n T8% of all
cases, the parodist appearad on camera, which highlights the presence of creative labour whila
aleo diminishing the possibility of confusion in the minds of viewsrs betwean parody content and
original wiorks.

1
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Figure 1.3: Mew creative elements added by parodist
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1.8. A commercial market exists for highly skilled amateur parody

The most popular parody wideos in our sample were those that displayed higher-than-average
production values., Within the range of parody works sampled, we observed a small but
significant number (6.5%) that displayed commercial production walues. A further 24.8% of
the sample we classify as 'skilled amateur’; these am works that display a considerable level
of skill and polish in their execution, but appear to have been created without the benefit of
commercial equipment or resources. Many of these skilled amateur and professional creators
are commercially exploiting the parodies that they produce, via advertising revenue samead
as YouTube partners orindirectly wia digital download sales, merchandize and self promotion.
Further evidence suggests that these semi-professional produ cers are more sophisticated in
their understanding of copyright, and take steps to distance their parodic waorks from original
wiorks, in order to monetise their derivative works without triggering YouTube's Content 10
filter, which detects exact copies of original works., For example, the data clearly indicates
that the propensity to add a newly composed sound recording to a parody video increases
with production values.
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Figure 1.4: presence of new sound recording by preduction values
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In order to estimate the total commercial markst for parody music videos on YouTube in
2011, the researchers collectad a range of estimates of advertising revenue from published
sources [Wied Magazing, CitiGroup, Digital Music Times, Quora). Based on these sources,
wie suggest that the total advertising revenus generated by YouTube in 2011 from viewership
of the &,299 parodies we studied did not exceed £2 million. The amount of revenues shared
with partner creators has an upper bound of £1.1 million.

Audiences are disproportionately distributed in favour of videos with higher production
values, meaning skiled amateurs and professionals can capture a larger share of the
available advertising revenue. Parody creators in the professional production value categorny
may achiewe a hypothetical average value of £406-£816 per video.

YWhile the total market for user-generated parody content is emall, this is a dynamic market.
Further study is needed fo estimate secondary benefits from digital download sales,

merchandise and self-promotion.
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2. Legal status of parody in the UK and in
international comparison

In August 2011, the Government published their ‘broad acceptance’ of the recommend ations
of the Hargreaves Review, and announced spacifically®

Gowemnment will bring forward proposals for a substantial opening up of the UK's
copyright excaptions regime, including a wide non-commercial research exception
covering text and data mining, limited private copying excaption, parcdy and library
archiving. YWe will consult widely on the basis of sound evidenca.

The Consultation documents that followed explained the position under LIK Law®:

7.102 In the past, UK law provided greater flexibility for works of this nature. In Glyn
Weston Feature Film in 191G, it was held that a burlesque parcdy —an art form “as old as
Aristophanes” — could escape copyright infringement if suficiently original. But by the
1980s this parody defence had been extinguished. Parodists can attempt to rely on other
defences, such as the fair dealing defence of criticism and review, but this defence is wery
limited and most parodies will not fall within it.

Less than two years earlier, in December 2009, the case for a parody exception, as
recommended by the Gowers Review”, was rejected in the second stage Consultation on
copyright excaptions?. The document had explainad the position under LK law as satisfactory,
as follows:

284, There is currently no exception which covers the creation of parodies, carcatures or
pastiches of others' works. However there are exceptions which apply, and circumstances
whera this type of creative endeavour does not require the consent of the rights owner
and may therefore be carried out. For example consent is not required if:

=  The part of the underlying copyright work being used is not ‘'substantial’, which may
also include parodies based loosely on a work rather than copying part of it;

- The use of the underlying copyright work falls within the fair dealing exception for
criticiam, review and news reporting;

- Enforcement of copyright is contrary to the public interast.

-

Thie Government Response fa e Hargreaves @ evisw of infels ciual Prop ey snd Growetf [London: Imielleciual
Property Office; August 2011), at p. 15,

Consulation on Copyrighl (London: Iniellectusl Properly Cffice; December 2011), &t p. 83,

Gowers Raview of infellecival Propedy (London: HW Treasury; 2008).

Taking forward the Gowers Reviaw of infslactial Properdy: Sscond Stage Consullstion on Copirigiat
Erxcepfions (Mewport: Inielaciial Property Office; 20008, & p. 45
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285, Even if the use of a work does not fall within these examples, it may also be possible
to create new works of parody, etc, where the holder of the rights in the underlying work
has given their permission for their work to be used in such a way. And where a work is no
longer protected by copyright, there is no need to request permission at all.

The 2011 summary of the current position in law is broadly correct while the 2000 position
remains problematic. The charactersation of parodic use as insubstantial takings has indead
almost disappearad from UK jurisprudence (see detailed discussion in Study Il). Section
a0(1) COPA 1988 parmitting °[lair dealing with a work for the purpoze of criticism or rediew”
may allow narrow “target’ parodies but does not accommodate parcdies drawing on a work
as part of a critique or comment directed at third parties (*weapon® parodies)®. [t should also
be noted that the public interest defence (section 171(3) COPA 1988) has yet to be invoked
successfully before the courts. Regardingthe licensing option, it has been observed, astutely,
that ‘parodies are often extremely critical of, or offensive to, the underlying work, or to the
opinions and sensibilities of the authar (or the rightsholder) of that work, and that the authar
{or the rightsholder) may not be interested in licensing the use of the work for parodic

puUrposes ',

2.1 Comparative summary

LK policymakers have the advantage of drawing from a range of legal interpretations of
parcdy when considering the effects of an amendment o the existing copyright framework.

YWhat follows is a brief summary of the legal treatment of parodies in several key countries.
The jurisdictions selected share a common law heritage with the UK {Australia and Canada),
or hawve contributed significantly to the European acquis (Germany, France andthe
Metherlands). The selection also includes countries with an explicit parody exception
(Australia, France, The Netherands and Canada), and countries that accommodate parody
within @ wider “fair use’ provision (USA) or a narrow “free use’ provision interpreted in the
light of constitutional norms of freedom of expression and freedom of the arts {Germany).

The full study [The Treatment of Pamdiss under Copyright Law in Seven Jursdictions: A
comparative review of the undening principias] highlights and discusses the turning points’
within each jurisdiction which hawe introduced a parody exception and those which are
debating the possibility of introducing such an exception. Key cases are illustrated thare by
the artefacts that gave rise to the litigation, since the scope of permitted cultural activity only
becomes wisible in the application of legal rules (formulated initially at a high level of
abstraction).

=] H appears ibat the UK Courds only once consider=d a fair dealing defence in the comexd of parcdy, when a
inunclion was denied se=king o prevenl the publication of a saliica pamphlet Kenmard v Cesis [15883]
F5.R. 26 [Ch.0) See A Sims, Sirangling Their Creation: The colris' treaimenl of fair dealing in copyrighl
|z mince 1911 [2010] infelecivs Froperty Quardedy, pp. 1592-224.

10 R. Deazley, Copyripht and Parady: Taking Backwards the Gowers Review? |2010] T3(5) Modarm Leiy Revaw,
pp 7A5-E23.
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Table 2.1: The treatment of parody in seven jurisdictions

UNITED
KINGDOM

Sovernment Consultation

following Hargreaves
Review (2011) proposes
introduction of 8 parody
Bxcaption within the
eudeding “fair dealing
frame.

+ Glyn v 'Wesdon Feature
Film Company (1894

(Burfesgue fim of
nowel);

+ Jog Music: (1960)
Phiiip, rock);

= Twenbeath Century Fox
(1BEE) [Chopafra'Camy

o Cleal.

Whether a ‘substantial
part has b=en kaken
from the criging to
craata the parcdy
(=aclion 16(3) COPA
1o8E)

Up o, and inzluding
Jiowy Music [(18680) the
courts considered the
memfal faboir ihat
want into revision
and aieration S0 88
b produce an original
wiork [Glyn v Weston).

Following Twertieth
Century Fox [1985);
narmceer focus on
what has been taken.







