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ABSTRACT  

Victims (direct and indirect) of gross human rights violations have implicit recognition in 

terms of a duty of effective investigation and other focused principles. In the context of 

migration and extraordinary rendition, this duty gives rise to a particular problem of 

investigation in a multi-national situation, where, arguably, an effective investigation requires 

elements of transnational cooperation. Recent decisions by the European Court of Human 

Rights, in particular Güzelyurtlu v Turkey and Cyprus, have developed legal principles 

relevant to this situation. This article probes how the Court’s jurisprudence reflects and 

accommodates the need for those across-border investigations in order to meet the criteria of 

an effective investigation and, with it, the right to the truth. It does so with additional 

reference to international legal norms that attach to enforced disappearance, as the right to the 

truth has found most fervent expression in this human rights context thereby serving to 

further illustrate the two foci of this contribution: transnational fact-finding in relation to 

migration and extraordinary renditions. 
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Introduction 

Gross human rights violations, including enforced disappearance, and the legal response 

thereto, remains a recognised European issue.1 The actions of Russian security services in 

Chechnya continue to generate a large number of cases before the European Court of Human 

Rights (the Court).2 Aslakhanova v Russia (2012) includes a general survey and notes that the 

Court has been developing and applying Convention rights to enforced disappearances over 

decades in major areas of conflict such as in south-eastern Turkey between 1992 and 1996, 

the conflict in Cyprus, particularly after the Turkish invasion 1974, and in Bosnia and 

Herzegovina in the 1990s.3 This paper refers to other recent and continuing occasions of 
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disappearances which are characterised by the involvement of more than one state and which 

may require cross-border investigations in Europe: extraordinary rendition, as they have been 

categorised as systematic forms of enforced disappearance ‘by means of arbitrary, 

incommunicado and secret detention’ and ‘detainee transfer’4; and migration, for increasingly 

concerns are expressed about the under-reported instances of involuntary disappearance 

occurring during migration.5 This paper explores the extent to which European Convention 

law, in particular, guarantees the victims’ rights to the truth in circumstances where the duty 

to investigate is shared or distributed between more than one state.  

The article analyses existing European Court of Human Rights jurisprudence on transnational 

elements of investigations, to further our understanding as to whether they are effective and 

compatible with right to the truth.6 The paper concludes, that in light of recent cases, the 

Court is seemingly willing to increase the normative force of the investigative duty for the 

benefits of victims.  

 

The Right to the Truth and an effective investigation 

Principles developed by the Court over the years7 include and confirm the importance of an 

effective investigation, characteristically, but not necessarily, of a criminal nature, to be 

undertaken by the state when breaches of the right to life or disappearance is alleged.8 The 

investigative duty has long been recognised as instrumental in, and necessary for, the 

effective judicial protection of human rights including of Articles 2, 3 and 5, and also Article 

13. The requirements for promptness, independence, adequacy (i.e. having sufficient 

authority to determine all the matters relevant to human rights protection) and an appropriate 

involvement of relatives, have been summarised and applied in numerous cases.9 The Court 

has developed other principles making clear, for instance, the continuing nature of the duty to 
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investigate10 and its possible application to deaths or disappearances that occurred before the 

entering into force of the Convention in respect of the state concerned.11 Since official denial 

and silence are defining characteristics of clandestine detention and extrajudicial killings, the 

Court has also developed principles and practices relating to the collection and assessment of 

a wide range of evidence and to the analytical significance of the burden and the standard of 

proof. The Court is then willing to make findings of fact reflecting rebuttable presumptions as 

to what happened and its own ‘free evaluation of the evidence’.12 The suffering of close 

relatives of the disappeared person is recognised by their being treated, in respect of the 

missing, as applicants in their own right and, where they have close ties with the missing 

persons, they may also be direct victims whose suffering stems from official indifference.13 

The official silence behind human rights breaches may go along with the state’s refusal to 

cooperate with the Court, in breach of Article 38. In this circumstance the Court has shown 

itself willing to go beyond the normal declaration of a breach coupled, perhaps, with a 

payment in just satisfaction, and give increasingly imperative ‘guidance’ to the Committee of 

Ministers as to what is required to remedy the breach, this is discussed below. Nevertheless, 

the duty remains one of ‘means’ not ‘results’14. An investigation which, in the end, fails to 

establish even some basic facts, may still meet the effective investigation standard so long as 

the state has taken appropriate steps available to it.15  

In its approach, the Court is giving effect to the ‘right to the truth’. This widely referenced 

concept has at its heart the idea that victims of atrocity have a strong interest in knowing in 

detail, in respect of themselves or a loved one, how, and perhaps why, the events happened 

and who was responsible. It is a ‘right’ in that the force of the interest justifies a duty on 

others, specifically a state with jurisdiction, to supply this information through an effective 

investigation done, in appropriate ways, with victim participation. Originally expressed in 

relation to missing persons in times of war16 and enforced disappearance,17 its reach is 
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expanded to include other forms of atrocity. It may have reached the status of a general 

principle of law.18 

The inherent presence of the right to the truth in the principles developed by the Court can be 

suggested. For example, the duty to investigate and provide information in relation to deaths 

and disappearances arises even if there is no allegation that the state had responsibility for 

causing the death or inhuman treatment.19 Similarly, recognising that relatives of missing 

persons may themselves suffer in ways beyond the article 3 threshold (as indirect victims), is 

a recognition that a lack of knowledge and understanding can of itself breach the 

Convention20. The right to the truth is also given effect by the insistence of victims’ 

involvement in the investigation.21 

The Court has, in most cases, reasoned as though the right to the truth is inherent in, rather 

than an express driver of, its jurisprudence. The Court’s justification for a state’s duty to 

investigate atrocity is instrumental – it is necessary for the legal protection of human rights 

particularly by means of the prosecution and punishment of perpetrators.22 An effective 

investigation is a necessary stage to satisfy other victims’ interests in justice and reparations. 

In so far as the right to the truth places the focus on information, as an outcome valuable in 

itself, it may be thought a necessary but not sufficient basis for responding to atrocities. On 

this view the right to the truth is best understood as an incident in the panoply of rights and 

duties, including justice (and the condemnation of impunity), and reparation which engage a 

state’s responsibility regarding atrocities.  

Where there have been references, in terms, to the right to the truth,23 its impact has been 

two-fold. Firstly, it is to urge that knowing what happened emphasises its social or public 

aspect - the ‘right’ of society to know its history and to prevent the repetition of the causes of 

atrocity,24 If nothing else, the Convention requirement that the investigation must be 
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instigated by the authorities, tends to the satisfaction of this point. But, secondly, the right to 

the truth supports raising the ‘normative force’, the relative weight in argument, of disclosing 

the truth for victims. This is almost to the reverse effect of the social aspect, since it places 

the focus of judicial responsibility on victims25 and on the sense that courts must do whatever 

is possible, even to the extent of straining establish principles of law, to advance victims’ 

interests.26 It is this idea, the greater normative force of rights reflecting a victim’s interest in 

knowing what happened, that may explain and justify the way the Court has enhanced its 

principles relating to an effective investigation.  

 

Enforced Disappearances as a lens to explore an effective investigation involving 

transnational facts 

The reasons for further referencing and anchoring this European exposition in legal norms 

surrounding enforced disappearance is threefold: Firstly, the right to the truth finds its 

clearest expression in human rights law as part of the UN Convention for the Protection of 

All Persons from Enforced Disappearance (UNCED); secondly this allows an examination of 

how progressive (or not) the European approach is vis-à-vis the international benchmark; and 

thirdly, there is an increased emphasis of, and call for, inter-state cooperation during 

investigations in standard-setting processes surrounding enforced disappearance.27 

The European Court of Human Rights acknowledges the UNCED28 as providing the basic 

international framework for dealing with enforced disappearances. The Convention’s aim 

was to remedy ‘gaps’29 in the applicable international law by establishing a dedicated Treaty 

with detailed provisions aiming to prevent enforced disappearance, combat impunity and 

establish victims’ rights to justice, reparation and truth. The Treaty therefore sets legal 

standards for state parties to provide in their domestic law.30 Article 24(2) UNCED embodies, 
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in terms, the right of victims to the ‘truth’ in the sense of knowing the progress and results of 

the investigation. The right of victims to reparations is also guaranteed.  

The European Court of Human Rights, of course, applies the ECHR not UNCED. Indeed, 

there remain ‘gaps’ such as between desiderata of the Parliamentary Assembly of the Council 

of Europe31 and UNCED. A good deal of the Parliamentary Assembly’s concerns are 

satisfied by UNCED – such as the recognition of family members as victims in their own 

right,32 significant measures to counter impunity33 and an absolute ban on secret detention.34 

But there remain areas where the desiderata have been only incompletely fulfilled. For 

example, the Assembly wanted a definition of enforced disappearance that clearly extends to 

non-state perpetrators; but UNCED only imposes a separate duty on states to investigate and 

punish.35 The Assembly sought full recognition of enforced disappearance as a continuing 

crime not bounded by limitation periods; Article 8 UNCED recognises the continuing nature 

of the crime but allows limitations so long as they are lengthy.36 Thirdly, there is no express 

requirement in UNCED for states to exclude perpetrators from amnesties.  

The authority of UNCED is weakened by the limited range of state signatories. Countries 

involved, in their different ways, in extraordinary rendition, such as the United States, the 

United Kingdom, Poland and Afghanistan are not state parties. As regards migration into 

Europe, receiving coastal European states such as Spain, France, Italy, Greece are parties, but 

many countries through which migrants often pass, such as Libya, Turkey, Hungary, are not.  

It remains the case, therefore, that the Court retains jurisprudential space, under the European 

Convention, to develop independent principles relating to effective investigations and it 

provides a closer and more effective process and remedy for enforced disappearance in 

Europe. Two particular circumstances worthy of attention are migration and rendition, as they 

serve to underscore the importance of cross-border investigations. 



 7 

 

Migration 

Migration provides an increasingly acknowledged, though empirically perhaps still 

unsubstantiated, European circumstance of enforced disappearance.37 requiring coordination 

among countries.38 Links between migration and disappearance are repeatedly made. The UN 

Human Rights Council Working Group, reporting in 2017, notes, inter alia, that migration 

may be triggered by a person’s fear of forced disappearance in his or her home country; 

migrants may disappear during the journey or in the destination country, or after being 

unlawfully returned. Relatives may migrate in order to search for disappeared members of 

their families and may themselves be abducted. Migrants may face abduction for political 

reasons, disappear in the context of smuggling or trafficking or through disorganised or 

clandestine detention and deportation. Such disappearances do not necessarily exemplify 

deliberate state policy in the ‘Nacht und Nebel’ tradition, but it is clear that state 

responsibility for creating conditions for enforced disappearance can be found in the corrupt 

behaviour of officials and their complicity in smuggling and trafficking, official indifference, 

policies of ‘push back’ which encourage more dangerous behaviour by migrants and policies 

of detention and return and the use of unofficial camps and the agencies of non-state actors, 

create the conditions for forced disappearance.39 In relation to Mediterranean migration 

generally, the Court is beginning to establish general principles in respect of, for example, the 

detention and movement of migrants40 and the ban, in Article 4 of Protocol 4 on collective 

expulsion of aliens.41  

 

Extraordinary rendition  
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Secret renditions in the context of counter-terrorism do reflect the ‘Nacht und Nebel’ 

tradition in the sense of being a deliberate state policy of removing alleged political 

opponents from legal protection and subjecting them to ill-treatment. They are different in not 

normally resulting in death and because, characteristically, the person regains, as a prisoner 

or a free person, some degree of civil status. It is also different in being conducted by 

reasonably well functioning democracies normally adherent to the rule of law. According to 

the Rendition Project, more than 130 individuals were held and tortured as part of the CIA’s 

rendition, detention and interrogation programme42and at least 54 countries have been 

identified as being complicit in such operations.43 That this is properly understood as 

enforced disappearance has been confirmed by the Court in a number of cases.44 And, 

importantly, due to the complicity of member states, comes within the jurisdictional ambit of 

the Court. 

 

Transnational Facts  

A particular point about the application of the right to the truth and, specifically, the legal 

duty to investigate, in respect of migration and rendition is that both circumstances involve 

multi-national facts and, consequently, the sharing of the investigation duty between more 

than one country.  

 

The following will concentrate on six particular issues that may arise in relation to 

transnational investigations. First, there is the question of jurisdiction. Where there are multi-

national facts in respect of a state’s procedural obligation effectively to investigate alleged 

breaches of Convention rights, a duty of cooperation between states pre-supposes that the 

alleged violation is within the jurisdiction of each state under a duty to cooperate, as that is 
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defined in Convention terms. Secondly, there is the nature and scope of the duty to cooperate 

itself, and aspects of that duty involving, thirdly, information provision and, fourthly, data 

protection. Failure of multi-national cooperation can lead to the involvement of international 

organisations, and the impact of this on the Convention duty to investigate is a matter, fifthly, 

to be considered. Finally, the developing approach to remedies by the ECtHR in the context 

of the investigative duty will be discussed. 

Jurisdiction and the Scope of Investigation 

As mentioned above, the investigation duty under Article 2 ECHR is independent, separate 

and autonomous. A state may have an investigation duty under the Convention which exists 

even though the state does not have legal responsibility for any substantive breach of Article 

2. This ‘detached’ nature of investigation duties applies, mutatis mutandis, in the context of 

other Convention rights45.  Thus, the investigation duty may apply in respect of deaths that 

occurred before the Convention came into force in a state46. This detachedness is indicated by 

a seemingly more extensive view of a state’s jurisdiction when considering the investigation 

duty. Convention guarantees must be secured for all persons within a High Contracting 

Party’s jurisdiction47 Primarily, this refers to a state’s recognised territory; but there is the 

well-known concept of extra-territorial jurisdiction in international law. A state which, 

through its agents, exercises ‘authority [or power] and control’ over a person in another 

country (or perhaps even in international space) may have a duty to guarantee that person’s 

human rights, including the investigative duty.48 This ‘control’ test has been defined and 

developed by the European Court, as exceptions to the territorial test for jurisdiction, in 

various ways. Leading authority is Al Skeini v United Kingdom49 but a Grand Chamber has 

recently summarised this exceptional jurisdiction in M.N. v Belgium50 and noted that it is 

exercised on the basis of the specific facts of a case. Thus, a state can be acting within its 

Convention jurisdiction if it is exerting ‘effective control’ outside its national territory either 
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directly through its own forces51 or through the activities of a subordinate local 

administration; likewise, if the facts show that the state’s agents are exercising control over 

individuals, on ground outside its normal territory but also in buildings, aircraft and ships 

operated by the state. Similarly, the actions of a state’s diplomatic and consular officials, in 

respect of the state’s nationals, can be within the state’s jurisdiction. As the discussion below 

may indicate, this is a complex, uncertain and developing jurisprudence; as well as being of 

considerable political and diplomatic sensitivity52. 

But in respect, at least, of the independent duty to investigate, whilst this normally arises in 

respect of deaths occurring within the state’s jurisdiction defined by the territorial, control or 

agent test53, there may be jurisdictional links which trigger that duty in respect of deaths 

occurring outside the scope of those tests. In Güzelyurtlu v Turkey and Cyprus54 a Grand 

Chamber found, first, that a jurisdictional link, sufficient to establish an investigation duty 

under Article 2, could be based on the fact that the state had opened its own criminal 

investigation into the death. The general survey in M.N. v Belgium55 seemingly accepts that a 

criminal investigation of a death outside a state’s territory or control can trigger a 

‘jurisdictional link’ obligating the state to meet the Article 2 standard. But the latter case 

makes it clear that the simple fact of an applicant bringing a civil action in the domestic 

courts is insufficient. Otherwise, the actions of the applicants would be sufficient to engage 

the Convention obligations of the state – which would thereby become, in effect, universal.56 

Güzelyurtlu v Turkey and Cyprus57 had gone further and suggested that additional ‘special 

features’58 of a case are capable of creating ‘jurisdictional links’ for the purposes of a duty to 

investigate. In the case, a jurisdictional link could arise from the acceptance by the 

Convention state of international responsibility for the territory in which the death occurred 

(as by Turkey in respect of Northern Cyprus). The Court resisted giving a definite list of these 

special features and did not attempt to articulate the general principles which might explain 
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and justify why such a jurisdictional link arises. Nor are they mentioned in the M.N. summary 

– though this may be explained by it not being an investigation duty case. 

The obvious difficulty of a jurisprudence of ‘special features’ is to establish a convincing 

principled grounding, consistent with the rule of law requirements of certainty and 

foreseeability, for these allocations of state responsibilities. The decision in Hanan v 

Germany59 may not have provided this clarity. Here the Grand Chamber held that the 

effectiveness of an investigation by the German authorities into an attack by German forces 

in Afghanistan could be measured against the standard of an ‘effective investigation’ in 

Article 2. On the one hand the Court rejected the idea, found in Güzelyurtlu, that a principled 

basis for jurisdiction could be grounded on the sufficient fact that the Convention state had 

commenced its own criminal investigation. Such a jurisdictional link to Article 2 might deter 

domestic investigations, and, secondly, the idea has the potential for an uncontrolled 

extension of the reach of the Convention. Instead, the Grand Chamber sticks with the fact-

based ‘special features’ jurisprudence, announced in Güzelyurtlu, but does so in a way which 

perhaps suggests a principle: Article 2 review of investigations of deaths for which the state 

has responsibility, but which are outside its territory or area of administrative or agent 

control, derives from pre-existing domestic and international legal obligations to investigate 

for which, it seems, Article 2 then provides a standard and process to enforce these duties. In 

the case these were investigative obligations under both international humanitarian law and 

German domestic law, but restrictions (under the ISAF forces agreement) on local 

investigations. The control of contributing nations over criminal investigations of their own 

forces raised the possibility of impunity which Article 2 review would prevent. Hanan v 

Germany suggests that, whilst the full transnational reach of the procedural limb of Article 2 

(beyond territorial and control jurisdiction) is going to remain dependent on the factual 

context of the case, nevertheless this contextual focus should be on making effective existing 
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legal obligations to investigate and ensuring they can be put into effect without impunity.  In 

contrast to Güzelyurtlu, although without refutation, the case does not provide a principled 

justification for the creation of a state’s duty to investigate extra-territorial facts, and to that 

extent does not enhance the right to the truth. 

The open-ended approach to ‘special features’ in Güzelyurtlu might, speculatively, have 

opened the argument that a Convention state’s rescue activities create a jurisdictional link 

applying to deaths and disappearances in the Mediterranean.60 However, the significance of 

such factual links may have been diminished by Hanan, and, in the absence of responsibility 

for the death, that case would not trigger an investigative duty under Article 2 based on the 

legal obligations found in UNCED (which apply to the coastal states). M.N. v Belgium, also, 

makes it harder for a jurisdictional link to be established merely through consular links with 

asylum seekers who do not have other links with the state. 

 

The duty to cooperate 

Güzelyurtlu contributes significantly to the human rights jurisprudence on a state’s duty to 

cooperate with other states in order successfully to undertake an effective investigation. The 

Grand Chamber notes that the case law on cooperation in the context of an effective 

investigation is scarce. Its rulings in this context are important and, perhaps, seminal. To 

summarise: where more than one state has jurisdiction over a matter engaging the 

investigative duty, they are likely to be under a duty to co-operate even if their diplomatic 

relations are very poor.61 The justification for this emerges from the Convention’s purpose of 

collective protection that should be practical and effective.  

But here emerges a difference with the more open-ended extra-territorial jurisdiction 

discussion. The duty to cooperate is of means, not results. It is a duty to take those measures 
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which are not just necessary for an effective investigation, but are also available.  

Cooperation is limited to states ‘exhausting in good faith’, the available, voluntarily entered 

into, treaty obligations existing between the states – such as extradition treaties or agreements 

for mutual assistance. States are not expected to cooperate with each other in a legal vacuum. 

They can be expected only to follow the ‘specific formalised modalities of cooperation’ 62. 

The scope and interpretation of these treaties will, themselves, depend upon general 

provisions on international law; and the ‘specific modalities’ can be complex and, perhaps 

from the perspective of the right to the truth, limiting. The European Mutual Assistance in 

Criminal Matters Convention 1959 authorises, for example, refusal of assistance if executing 

a request for cooperation would ‘prejudice sovereignty, security, ordre public or other 

essential interests of the country’.63 This provision, amongst others, was accepted by the 

Grand Chamber as justifying Cyprus’ refusal to cooperate with the TRNC in Güzelyurtlu. In 

the absence of a legal framework, there is no general, background, duty to cooperate. Thus in 

Rantsev v Russia64 (involving, in the context of trafficking, a death in Cyprus of a Russian 

citizen) the refusal by Cyprus to accede to Russian requests and activate the Mutual 

Assistance Convention, of which Russia was a signatory, meant that Russia had no 

Convention obligation under the Convention to cooperate.  

It is tempting to draw a link here with the development of the law on extra-territorial 

jurisdiction other than that based on control (see above). In so far as Hanan v Germany 

(above) creates general principles, it is to the effect that, outside territory and the control 

principles, the investigation duty is not created by an extended Convention jurisdiction; it is, 

rather, that jurisdiction is extended in order to give effect to existing legal obligations to 

investigate. This parallels the search for principle on which the Court grounds the duty to 

cooperate. 
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As regards the right to the truth, there are some observations to be made. Limiting 

cooperation to exhausting pre-existing procedures may not be fully compatible with UNCED. 

Whilst obligations as to cooperation and the criminal process in Article 14(1) are so limited, 

the obligation to search, essential to the right to the truth, ought to satisfy the injunction in the 

2019 Guidelines to the Convention Against Enforced Disappearance; which is to create a 

legal basis for cooperation if none exists. There is also a clear jurisprudential difference 

between the approach to extra-territorial jurisdiction and the approach to cooperation. The 

former being open-ended and thus already providing jurisprudential space to require what is 

necessary to fulfil victims’ interests, and their, and also the public’s, right to the truth. The 

latter, the duty to cooperate over the effective investigation, is more constrained by existing 

legal provisions and their modalities. 

Having said that, the notion of established legal mechanisms, for instance, includes any 

normal channels of communication that exist in respect of informal states such as the TRNC 

or Transnistria. Cooperation may be required even in the absence of diplomatic relations. In 

Güzelyurtlu itself there were no diplomatic relations between Cyprus and Turkey, but both 

countries had an embassy in Athens through which an extradition request could be validly 

made.65 The recent decision of the ECtHR in Saribekyan v Azerbaijan66 (involving an 

Armenian citizen who strayed over the border and was detained, held incommunicado and 

killed in Azerbaijan) cites Güzelyurtlu in making it clear that the duty to cooperate exists 

even under conditions of hostility and in the absence of diplomatic relations. In particular, the 

Court has not really had occasion to address the matter of cooperation outside any existing 

legal obligations.67  

This jurisprudence of cooperation has developed in ordinary criminal cases and not yet in 

relations to the circumstances of widespread atrocity that are the focus of the right to the 
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truth. That said the Court is seemingly open to place a duty of cooperation on unwilling states 

for the benefit of an effective investigative outcome and, by extension, victim rights.  

Cooperation and information sharing 

The duty to cooperate in relation to the duty of an effective investigation raises ancillary 

issues. In particular, the question of the extent of a state obligation to transfer information to 

another state. The transfer of information is clearly presupposed in the background legal 

principles of Convention law, as being essential to cooperation. Furthermore, Principle 9.3 of 

the Guiding Principles for the Search for Disappeared Persons,68 suggests cooperation 

agreements to facilitate the rapid and secure exchange of information and documentation 

relevant to the search for persons who have disappeared in the context of migration; and this 

glosses the cooperation requirement in Article 15 of UNCED.  

But an unwillingness to cooperate may be because of a refusal to share or communicate 

information. This can be because of hostility between regimes, although, as shown in 

Saribekyan v Azerbaijan,69 the mere absence of diplomatic relations may not provide 

sufficient excuse so long as some means of diplomatic contact is available through at least 

basic factual information (the fact of the applicant’s death, for instance) can be timeously 

communicated. Indeed, the fact of hostility between the states, and any underlying as well as 

express reasons, such as racial hatred, should figure in the assessment made by the authorities 

when undertaking the effective investigation.70 

There are other reasons for refusing to share information such as claims of national security 

interests, confidentiality and the protection of informants. Of course, these may be no more 

than unjustifiable acts of self-protection by a state and its agents. Indeed, the Inter-American 

Court, at times, seems to suggest that, in human rights cases, any ‘resort’ to public interest 

grounds for refusing disclosure will be a breach.71 The interesting and difficult questions 
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relate to where there are genuine and compelling reasons for secrecy72. The European Court 

recognises that there may be ‘reasonable and solid’ reasons for a state to refuse to disclose 

information to another state or to an applicant. The Court’s answer is to require disclosure on 

the basis of what, in the United Kingdom, are called ‘closed material proceedings’. In the 

rendition case Al Nashiri the Court referred to gisting, and to the state’s editing out of 

sensitive passages. It went further and referred to its own procedures for restricting public 

access to documents under Rule 33(2), which include on grounds of ‘national security in a 

democratic society’73 and further provisions for classifying and keeping material as 

confidential or even of holding closed hearings. Significantly, authority for the last two 

procedures, are found not in the Rules of the court but in its practices – they are self-

authorised and required of the state party. Poland’s objections in Al Nashiri were dismissed 

by reference to these practices – the Court is clearly judge in its own cause on this point. 

Compared, for example, with the United Kingdom there is remarkably little public discussion 

or reasoning on the matter.74 This leaves open the problem of whether it is better to insist on 

open justice and full public disclosure even though it means that a case may not be able to 

proceed or, if it does, any judgment be based on inadequate evidence, speculation, or 

presumption; or whether it is better to have full disclosure to the Court in closed proceedings, 

with a judgment based on full disclosure to the Court, but only partial disclosure to the victim 

and the public. The United Kingdom Supreme Court takes the view that it is for the Court to 

request the information and that there is no breach of international obligations to deny an 

applicant’s claim to communicate sensitive information to the Court. The Supreme Court 

indicated that an order to disclose to the Strasbourg Court would not be automatic.75  

For the realisation of the right to the truth such considerations are significant, not least since 

they raise the question of the extent to which partial information disclosure to victims, and or 

the public, accords with the requirements of the right. In cases of enforced disappearances, 
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the minimum level of information required (in line with the UNCED), are the facts 

surrounding the disappeared person’s fate and the whereabouts, in case of death, of human 

remains and their return;76 as well as identification of those responsible.77  

 

Data Protection 

Cooperation between states will require some degree of data sharing (Article 15 UNCED 

requires ‘mutual assistance’ and the Guidelines refer to the ‘rapid and secure exchange of 

information and documentation’ in order to facilitate finding a disappeared person 

(Guidelines Article 9(3)). 

But there are clearly major questions here about data security and ensuring that transmission 

of data protects the human rights of the data subjects. This applies particularly to personal 

data, including DNA reference samples, which in the case of deaths may be all that is 

available, and which cannot be processed with consent. 

Again, the difficulty raised by the right to the truth in this context relates to the protection and 

proper processing of personal data. The normal Convention focus will be private life (Article 

8) and the need for adequate safeguards whose content will depend on the circumstances. 

Safeguards in this context tend to be a judicial matter with low deference to the authorities 

since the requirements of being in accordance with the ‘law’ and proportionality balancing, 

are analytically merged in an evaluation granting only a narrow margin of appreciation.78  

In the context of European migration, Article 8 of the EU’s Charter of Fundamental Rights 

will apply. This gives singular emphasis, not found in the Convention, to the protection of 

personal data which must be processed fairly and only in relation to specified purposes. 

Authority must come, if not from the consent of the data subject, then from ‘some other 

legitimate basis laid down by the law’. Charter protection must be at least as strong as under 
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the Convention; but can be stronger and the separate provision on data protection (and some 

case law) suggests this may be the case.  

In regard to European migration, the General Data Protection Regulation will apply if the 

transfers of data take place within the scope of EU law. The demands made on those 

processing personal data under the GDPR are considerable and, in the emergency 

circumstances of rescuing migrants or seeking those who have disappeared, might be 

unworkable. The Regulation, providing the highest regulatory standards, allows for some 

degree of derogation in circumstances that are relevant. In particular, paragraph 73 of the 

introductory recitals seems to permit GDPR principles and rights to be restricted in a number 

of contexts including protecting human life in the context of natural or man-made disasters 

and ‘humanitarian purposes’. Assuming the interpretative significance of such recitals, the 

scope of such limitations on GDPR rights would then be identified in terms of those 

developed by the European Court of Human Rights in the context of its Article 8 

jurisprudence.   

 

Involvement of international Agencies and Questions of Hierarchy of Laws 

Failure of international cooperation in respect of an effective investigation can lead to the 

involvement of international organisations, particularly the United Nations. And then the 

question is whether this displaces the Convention and removes the supervisory authority of 

the Court. Varnava v Cyprus79 illustrates the problem. Failure of cooperation between Cyprus 

and Turkey meant that the duty to investigate disappearances was taken over by a UN agency 

of the Committee of Missing Persons. But their investigations were interrupted and, in any 

case, because done under conditions of confidentiality and without state powers to compel 

witnesses, could not meet the requirements of the investigative duty under Article 2 ECHR, 
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nor the requirements of the right to the truth. The Court called the UN investigation 

‘problematic, non-binding and confidential’.80 

In this case the Court did not consider that its jurisdiction was displaced, and it took, in 

relation to the six month rule, a pragmatic approach to the admissibility of the application - a 

victim can wait and see until it is obvious that the UN mandate is failing. But this rather by-

passes the problem of international law. There is a strong ‘victims’ interests’ case for 

enforcing fundamental rights, but the international law mandate of the UN cannot be ignored. 

It must, as in Varnava, be given appropriate time to work. But, as Iraq cases demonstrate, 

there can be a conflict of authority. Potentially, the full weight of the duty of effective 

investigation could be lessened by other priorities of the UN mission.  Article 103 UN 

Charter gives priority to UN Instruments over other provisions of international law.81 

Consequently, there is a tension between protecting and promoting victims’ interests and 

recognising the hierarchical structure of the rule of law, itself fundamental to human rights 

protection. In the Iraq cases the Court did not follow the European Union’s assertion of its 

human rights norms not withstanding Article 103 of the UN Charter.82 This approach protects 

victims’ interests but, perhaps, at the expense of the rule of law. The second, which seems to 

be the position of both the UK and the Court of Human Rights, in the context of post-

invasion Iraq, is to accept that the core of a right may be violated on the authority of a UN 

Mandate, but that ancillary aspects of the right can still be protected.83 The right to the truth 

might provide a reason, therefore, for holding that the investigative duty, ancillary to the right 

to life, should still be required in its full, effective, form. 

Remedies 

In contrast to the Inter-American Court, which has a broad remedial power,84 the European 

Court has a limited formal jurisdiction when it comes to remedies – the declaration of a 
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breach and a discretionary degree of financial compensation for pecuniary and non-pecuniary 

losses. But it does not have authority under the Convention to, for instance, order an effective 

investigation to be undertaken, or require some cooperative act such as an exchange of 

information or a transfer of criminal jurisdiction. States must take the steps necessary to 

implement a judgment and their actions are supervised by the Committee of Ministers. But in 

recent years the Court has dealt with serious breaches, such as might invoke the right to the 

truth, where there is also reason to doubt state cooperation in implementing the judgment. In 

this context the Court, has started, against its previous position,85 to give guidance, 

sometimes in imperative terminology, to the Committee of Ministers, as to what is required in 

terms of changes to practice or law. The authority to do this is a Practice Direction of 200786 

and the stimulus, a lack of state cooperation.  Examples are cases involving Russia, in the 

context of military action both in Chechnya87 and, also, in breaking the hostage taking at the 

Beslan school.88 The ‘guidance’ suggests (all but orders) a range of measures including those 

aimed at getting at the truth of what happened, public condemnation, better training and 

memorials.89  

These developments in terms of remedies might indicate the way in which the right to the 

truth, in its moral and background-legal formulations, acts to increase the normative force of 

positive rights and duties. The power simply to declare a breach is given enhanced effect 

through the Court exercising a self-granted discretion to give imperative guidance. The right 

to the truth, perhaps, is an unarticulated reason for exercising this discretion and an indicator 

of its content.  

 

Conclusion 
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The article’s inquiry offers insights into the European Court’s approach to effective cross-

border investigations as part of migration and extraordinary renditions, thereby typically 

involving more than one country. The right to the truth for victims (including families and 

affected communities) is recognised in international law, including the Court’s Jurisprudence, 

and underpins such an investigative duty. Examining the jurisprudence of the ECtHR on the 

duty to investigate, inherent, particularly, in Article 2, has shown that the Court is open to the 

task of responding to the need for an effective investigation capable of transcending state 

boundaries to ensure victims’ rights are served. It has done this by various means including, 

as has been the focus of this paper, by developing its approach to extra-territorial jurisdiction 

(a complex and factual context dependent issue) and to the question of cooperation between 

Convention states.  

 

On balance, it could be said that the Court is well-versed in multi-state investigations, having 

already considered, albeit in contexts different to enforced disappearance, issues of 

information sharing whereby the Court seeks to balance important, competing principles of 

national security. Further, in the case of investigations under the auspices of international 

agencies, the Court has clearly stated that these mechanisms may not necessarily satisfy the 

duty to an effective investigation. On the subject of remedies, the European Court has 

declarative and pecuniary powers, but - as outlined above - is giving guidance particularly on 

the implementation of judgments that transcend borders and require state cooperation. 

 

We therefore conclude that the European Court of Human Rights is displaying an increasing 

openness to victims’ rights in the context of the right to the truth. There is a judicial 

willingness to increase the normative force of the investigative duty and to accept 

jurisprudential opportunities for development, as indicated in the case law on a legal duty of 
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cooperation. But in both this area and the somewhat uncertain law on extraterritorial 

jurisdiction, the Court must keep alignment with the rule of law. A focus on victims’ interests 

and obtaining knowledge, understanding and disclosure, needs to work with, whilst also 

testing, the restraints of sovereignty and national interest that are inherent in the legal 

frameworks of cooperation that the Court sees as structuring and limiting any duty of 

transnational cooperation. In, for example, the case law on jurisdiction and cooperation, it is 

increasingly from those existing legal frameworks that the Court finds its authority to 

advance the norms of the right to the truth.  
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